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EXHIBIT C

Excerpts from Minutes of the Council of the City

of Los Angeles Meeting held October 2, 1946

(Vol. 321, Pages 374-376, inch File No. 24473)

The Planning Committee reported as follows

:

In the matter of communication from the City

Planning Commission relative to appeal of John

D. Gregg from the decision of said Commission in

denying his application for conditional use for

the excavation of rock, sand and gravel on real

property in the San Femado Valley bounded gen-

erally by Wicks Street, Dronfield Avenue and its

southerly extension, Pendleton Street and Glenoaks

Boulevard, more particularly described in said

application, as amended, of said communicant to

the said Commission and known as City Plan Case

No. 962.

In accordance with provisions of the zoning ordi-

nance, your Committee conducted a public hearing

on this matter whereat proponents and opponents

of the question were heard and although a con-

siderable number of protests were filed, after

careful consideration of all the facts presented and

a study of same, it is our opinion that the said use

should be permitted.

We therefore recommend in accordance with the

requirements of the zoning ordinance that the

Council make the following written findings of fact

:

The Coimcil finds that the findings of the City

Planning Commission on which said Commissioirs
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decision was based denying this application were

in error for the following reasons:

1. That the property involved is situated in a

district, the character of which is unsuited

for residential purposes.

2. That the land in question is comi)osed of gravel

beds and is primarily suitable only for pro-

duction of sand, rock and gravel.

3. That the proposed use of this property is

deemed essential to the public convenience

i and welfare and is in harmony [102] with

the various elements or objectives of the

master plan.

4. That under the conditions to be imposed the

proposed use would not be detrimental t(^

surrounding developments and would not ad-

versely aifect individual property riglits or

interfere with the enjoyment of pro^jerty

rights of property owners in the vicinity or

affect any legal right of such property owners.

5. While there are about 450 acres of rock bear-

. ing land in M-3 zones in the area only 23,-

000,000 tons are available to existing plant

facilities and this amount is not sufficient to

meet public and private demand for rock

aggregates.

We further find from the foregoing reasons that

the public necessity, convenience, and general wel-

fare require that this appeal be granted and the

conditional use be permitted as requested subject

to the following conditions:
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1. That the applicant construct a 6-foot cyclone

type mesh wire fence around the said prop-

erty, including barbed wire on the top of

said fence providing the Fire Department

grants permission for same.

2. That no permanent plant building or struc-

ture be installed or maintained on said prop-

erty and that all material excavated be mined

by an electrically powered shovel and primary

crusher and transported by a conveyor belt

system running through a tunnel or tunnels

under Glenoaks Boulevard to the plant now

owned and operated by applicant, lying south-

westerly of said Boulevard and processed at

said plant.

3. That a setback line of fifty feet from all prop-

erty lines and existing streets be maintained

and that slopes of excavations be maintained

at one foot to one foot.

4. That the area between ail property lines or

street line and 50 foot setback be screen

planted progressively as excavations proceed.

We Further Recommend that permission be

granted to said applicant to make such excavations

in Glenoaks Boulevard as may be [103] necessary

to install and house the necessary conveyor belts,

such excavations to be made in accordance with

specifications of and at the location approved by the

Board of Public Works.

Mr. Rasmussen moved, seconded hy Mr. Henry,

that said report as read be adopted.
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Mr. Warburton moved, seconded by Mr. Rasmus-

sen, that twenty minutes be allotted to each side to

present their case.

Which motion was adopted by a unanimous vote.

Thereupon Mr. John D. Gregg, appellant, ad-

dressed the Council and made a statement as to

past operations of his company, and of the demand

for rock and gravel at the present time.

Mr, Jakson Wheeler, home owner and represent-

ing other property owners, thereupon addressed the

Council in opposition to granting the application.

Ml. Paul McMahon of the Board of Education

and Mr, George Hjelts of the Playground and

Recreation Department, addressed the Council

speaking in opposition to granting the x)ermit

owing to hazardous conditions that will be created.
'*: 'Mr. Davis 'then moved, seconded by Mr. Wiir-

burton, that Mr. H. P. Cortelyov^ Director of

the Bureau of Maintenance and Sanitation, be

requested to attend tlie Council session and speak

upon the question.

Winch motion was adopted by a unanimous

vote.

While awaiting Mr. Cortelyou's attendance at the

Council session, Mr. Henry moved, seconded by

Mr. Rasmussen, tliat ten minutes be allotted to the

appellant for rebuttal.

Which motion was adopted by a unanimous vote.

Whereupon, Mr. Clyde Harrell, representing

the appellant, and Mr. Robert Mitchell, President

of the Consolidated Rock Products Company,

again reiterated the necessity of granting the

application.
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Mr. Cortelyou then being present in the Council

Chamber, addressed the Council stating that any-

thing he might say was his [104] own opinion as

an individual and as Director of the Bureau- of

Maintenance and Sanitation and that he was

not appearing in behalf of, or by authority of,

the Board of Public Works.

Mr. Cortelyou stated that if there is not a

sufficient supply of aggregate in the San Fer-

nando Valley available for use upon City woi'k,

it would be necessary to secure same from greater

distances, which would necessarily increase the

length of haul and undoubtedly increase the cost

to the City.

Mr. Warburton then moved, seconded by Mr.

Rasmussen, that further consideration of the

matter be continued until the meeting of the

Council to be held December 3, 1946, and in the

meantime the City Engineer be instructed to make

a survey of available supplies of rock and sand

deposits in the San Fernando Valley and report

thereon to the City Council.

Upon calling the roll the members voted as

follows: Ayes—Messrs. Holland, Warburton and

President Moore (3) ; Noes—Messrs. Austin, Ben-

nett, Christensen, Cronk, Davenport, Davies, Harby,

Henry, Rasmussen and Timberlake (10).

The President declared the motion to continue

failed of adoption, and instructed the Clerk to call

the roll on the adoption of the report of the Com-
mittee, and upon calling the roll the members voted

as follows : Ayes—Messrs. Austin, Bennett, Cronk,
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Davenport, Davies, Harby, Heniy, Holland, Ras-

mussen, Timberlake and President Moore (11)

;

Noes—Messrs. Christensen and Warburton (2).

The President declared the committee report

adopted. [105]

Certification

State of California,

County of Los Angeles—ss.

I, Walter C. Peterson, City Clerk of the City of

Los Angeles and ex-officio Clerk of the City Council

of the City of Los Angeles, do hereby certify and

attest the foregoing to be a full, true and correct

copy of the original excerpt from the minutes of the

Council of the City of Los Angeles at its meeting

held October 2, 1946 (File No. 24473), on file in my
office, and that I have carcfullv com]:)ared the same

with the original.

In Witness V/hereoT, I have hereunto set my hand

and affixed the Seal of tlie City of Los Angeles this

6th day of December, 1946.

WALTER C. PETERSON,
City Clerk of the City of

Los Angeles,

By /s/ A. M. MORRIS,
Deputy. [106]
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EXHIBIT D

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 522031

JACKSON EARL WHEELER, PATRICK
ADAMS, W. L. CALLEY, D. H. CALLEY,
ARCHIE I. WAY, LILLIAN LEWIS, W. R.

SHADLEY, C. T. WINKLER, DONALD
KERSEY, CHARLES WISE, WILLIAM P.

BORROWE, T. O. EASLEY, R. E. BER-
TELL, BETSY ROSS, GEORGE J. KING,
PRANK E. WRIGHT, B. R. FONDREN,
ROBERT D. HOPKINS, PRANK LUTI-
ZETTI, DWIGHT MOORE, LOUISE R.

TAYLOR, PRANK J. SMYTHE, C. C.

CAMPBELL, HELEN CHURCHWARD,
PAUL C. BROWN and WEST COAST
WINERY, INC., a corporation.

Plaintiffs,

vs.

J. D. GREGG, and the CITY OP LOS ANGELES,
a municipal corporation,

Ti f ri +

Oliver O. Clark and Robert A. Smith, 818 Gar-

field Building, l^os Angeles 14, California, Trinity

9457, Attorneys for Plaintiffs.

COMPLAINT IN EQUITY POR INJUNCTION,
AND DAMAGES POR TORTIOUS CONDUl T

Plaintiffs complain and allege:

I.

That said defendant City of Los Angeles, is, and
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at all times herein mentioned, Avas, a municipal

corporation organized and existing as such under

a municipal charter.

That said defendant Jolui D. Gregg is the owner

and in possession of that certain real property,

comprising about one hundred and fifteen acres

situated in the City of Los Angeles, County of Los

Angeles, State of California, described as follows,

to wdt: [107]

Lots 1, 2, 4, 5, 6, 7, 13 and 14 iji Block 19;

and Easterly 150 feet of Lot 12 in Block 8;

Lots 4 to 9, inclusive, and Lots 15 to 19, in-

clusive, and Lots 21 and 22, and the Easterly

280 feet of Lot 14, in Block 17; of the Los

Angeles Land and Water Company's subdivi-

sion of a part of the Maclay Rancho as per

map recorded in Book 3 of Maps at Pages

17 and 18 in the Office of the Coimty Recorder

of Los Angeles County, California.

That said land, colored in red and designated as

the ^^ Critical Area," is shown upon a map marked

Exhibit ''A" which is hereunto attached and made

a part hereof. That said land is hereinafter re-

ferred to as the ^* Critical Area."

II.

That said map is a substantially correct repre-

sentation of the area covered thereby upon a scale

of one inch to each one thousand lineal feet thereof.

That the area upon said map v/hich is enclosed

within a red line, which line is not more than about



Henry Wallace Winchester, et al, 321

three thousand feet from the various extremities

of said ''critical" area, and upon the westerly side

thereof, follows the easterly boundary of an area

shaded in yellow which is designated as an ''Un-

restricted Area," is herein referred to as the "Com-

munity" area, said "Community" area being about

one and one-half square miles. The entire area

shown upon said map is herein referred to as the

"Map" area. That as a convenience in folding,

the top of said map as attached hereto is w^est.

That each of the areas confined by narrow

parallel lines and designated as a named street upon

said map, is, and for more than five years continu-

ously last past, has been, a public highway regu-

larly dedicated, improved, and used as such. That

said public highways which are shaded in green

upon said map, are, and for more than five years

continuously last past, have been, improved with

a concrete pavement. That said paved highvv ays

within said "Community" area are [108] seven

and eighty-four hundredths miles in length, and the

improved highways within said area are five and

one-half miles in length.

That the area shaded in green and designated as

a "Community Park" upon said map, contains

fifteen acres of land, and is, and ever since 1928,

has been, a public park, improved and maintained

as such by the Park Department, and under the

management of the Playground Commission, of

said defendant City of Los Angeles, and exten-

sively used as such by the inhabitants of the area

shown upon said map.
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That the area shaded in green and designated as

a 'SSchool" upon said map, contains about four

acres, and is, and continuously since dui^ing the

year 1942, has been, a public kindergarten and ele-

mentary grade school, improved and maintained as

such l^y the Board of Education of said defendant

City of Los Angeles, and used as such by the pupils

of kindei'garten and elementary grade age residing

in said community.

That the areas shaded in green upon said ma]),

and designated, respectively, as '^Community

Chapel" and ^^ Community Church," which church

is on the Sunland Boulevard, are, and for more

than one year continuously last past, have been,

owned, improved, and used, as places of public

worship for the residents of said *^ Community"

area, and the area shaded in green, marked '^Com-

munity Church," and which lies between said

'^ School" and said ''Park," upon said map, is, and

for more than six months last past, has been, under

improvement as a place for public worship.

That the area lying westerly of Randall Street,

and southerly of the southerly line of said "Com-
munity" area, which line parallels Glenoaks Boule-

vard, is, and ever since about February, 1933, has

been, zoned as an "M-3" district.

That said defendant John D. Gregg began during,

or about, the year 1934, and subsequent thereto

has accomplished, the excavation of rock, sand and

gravel upon about thirty-five acres of a sixty-two

acres tract of land, owned by him, and lying within

said M-3 zone and distant about three hundred feet



Henry Wallace Winchester, et ah 323

southerly from said Glenoaks Boulevard, and im-

mediately southerly of [109] the boundary of said

^^ Community" area as it passes that portion of

said '^Critical" area which extends southerly from

Glenoaks Boulevard. That said defendant main-

tains upon said land, machinery, equipment, and

other facilities, for the excavation of such materials

and the processing thereof for market.

That all of the areas shaded in black upon said

map, are, and on October 2, 1946, were, and most

of them have been for more than five years con-

tinuously last past, improved, occupied, and used,

as familv homes for human residents. That said

homes number three hundred and fifty nine within

said ^'community" area, and nine hundred and

ninety two within the area covered by said map.

That the lands shaded in yellow and designated

as an ^'Unrestricted" area upon said map, and the

easterly boundary of which is the westerly boundary

of said ''Community" area, lie wdthin the natural

channel of an ancient water course commonly knowm

as the east brand of the "Tujunga Wash," and are,

and alwavs have been, unrestricted as to their use

for the commercial production of rock, sand and

gravel.

III.

That during the year 1907 the Los Angeles Land

and Water Company, a California corporation,

hereinafter referred to as the "Land Company,"

was the owner and in possession of a tract of land

comprising about three thousand acres, which in-

cluded the land lying within said ''Community"
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area, and the lands lying within said '^Unrestricted"

area, and other lands adjacent to said areas.

Tliat during said 3^ear, and while the owner of

said lands, said land company caused said lands to

be surveyed and classified in respect of their natural

adaptabilit}^ for residential, horticultural, and agri-

cultural development and use, and for the com-

mercial production of rock, sand, and gravel.

Tliat in and by said survey and classification said

land company classified the lands lying within said

^^Unrestricted'' area [110] as naturally adapted to

the commercial production of rock, sand, and gravel,

and classified the remainder of its lands, including

the lands situated within said ^* Community" area

as naturally adapted to residential, horticultural,

and agricultural, development and use.

That the commercial production of rock, sand,

and gravel, was then, at all time since has been,

and now is, the highest, best, and most valuable,

use to which said lands so classified for such use,

as aforesaid, were adapted, for the reasons that

said lands lie within the natural channel of said

ancient w^ater course; are constituted of rock, sand,

and gravel of commercial quality and in commercial

quantity, which materials are overlaid with a Yory

thin structure of unproductive soil, or are alto-

gether exposed, and that a pit excavated thereon

for the production of said materials is susceptible

to refilling by the discharge of water, rock, sand,

and o;ravel, which occurs annually in the up])er

reaches of said w^ater course.

That the residential, horticultural, and agricul-

tural, develoi)ment and use of said lands, including
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all of the lands within said ^^ Community" area, so

classified for such use, as aforesaid, then was, at

all times since has been, and now is, the highest,

best, and most valuable, use to which said lands

are adapted, for the reasons that said lands do

not lie in the natural channel of any water course

;

are overlaid with a stratum, several feet thick, of

rich sandy loam; are upon a gently sloping plane

with a slightly undulating surface, and are within

an area of moderate climatic changes, and of cli-

matic conditions favorable for human residence

and for plant grovv^th.

That there are now, and for more than one year

continuously last past there has been, more than

1650 persons residing within said ^^ Community"

area, and more than 7500 persons residing within

said ^'Map" area. That 218 of the 1650 persons

residing within said ** Community" area, now are,

and on October 2, 1946, were, children between the

ages of four years and thirteen years and 110 of

said 1650 persons are, and on said date were, chil-

dren between the ages [111] of twelve years and

seventeen years.

IV.

That thereafter, during the year 1914, said land

company executed a contract for the sale to Fer-

nando Valley Development Company, a corporation,

of about twenty-two hundred acres of said land,

including the lands within said ^^ Community" area,

so classified as best adapted to residential, horti-

cultural, and agricultural development and use, as
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aforesaid, and thereupon, and during said year,

said corporations caused to be prepared, executed,

and recorded in tlie office of the Countv Recorder

of Los Angeles County, California, a declaration

in writing, by which the commercial production of

rock, sand, and gravel, within or upon said lands

so classified as best adapted to residential, agri-

cultural, and horticultural development and use,

was prohibited for a period of twenty years thence

next ensuing. That said restrictions remained in

full force and effect throughout said twenty-year

period.

V.

That on or about the 16th day of February, 1916,

said defendant City enacted its Ordinance Number

33,761, whereby it adopted and declared a plan

for the zoning of all real property within its cor-

porate limits, and classified all land not otherwise

zoned, whether then within the corporate limits

of said city, or thereafter annexed thereto, as

adapted to residential development and use, and

prohibited operations for the commercial produc-

tion of rock, sand, and gravel, upon such lands.

That said zoning ordinance number 33,761 re-

mained in force and effect until superceded by

Ordinance Number 74,142 enacted by said defend-

ant City, and which became effective on October

27, 1934.

That thereafter, to wit, on the 11th day of April,

1918, the lands which comprise said **Map" area,

and a large body of other lands adjacent thereto

on all sides, were annexed to said defendant city.
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That the zoning provisions of said zoning ordi-

nance number 33,761 prohibited the conduct of op-

erations for the commercial production of rock,

sand, and gravel, within and upon the lands which

comprise said ''Community'' area, between the date

of said annexation, to wit, April 11, 1918, and the

effective date of said superceding zoning ordinance

Number 74,140, to wit, October 27, 1934.

That thereafter, to wit, on or about September

26, 1934, said defendant city adopted its* Zoning

Ordinance Number 74,140, which ordinance became

effective on October 27, 1934, and which by its terms

provided that it superceded said Zoning Ordinance

Number 33,761, of February 16, 1916, and all

amendments thereto, and variances granted

thereunder.

That said Ordinance Number 74,140, of October

27, 1934, as aforesaid, classified the lands which com-

prise said ''Community'' area, as adapted to resi-

dential development and use, and prohibited the

conduct of any operation within or upon said lands

for the commercial production of rock, sand, and

graA'el. That said ordinance remained in force and

effect until superceded by Ordinance Number 90,500

enacted by said defendant city on March 7, 1946,

and which became effective on June 1, 1946.

VI.

That C. S. Smith and Wm. Evans made written

application to said Planning Commission for a vari-

ance permit to conduct operations for the commer-

cial production of rock, sand, and gravel, upon lots
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9 and 10, in block 1^2, within said *' Community"
area. That said application was de]iied by said

Planning Commission, ])y the unanimous votes of

its members, on August 24, 1934.

That thereafter Claire Schweitzer made written

application to said Planning Commission for a vari-

ance permit to conduct operations for the com-

mercial production of rock, sand, and gravel upon

lots 5, 6, 7, 13, and 14, in block 19, within said

^^Comnmnity" area. That said application was de-

nied by said Planning Commission, by the [113]

unanimous votes of its members, on July 7, 1936.

That an appeal was taken by said applicant, from

said denial, to the City Council of said defendant

city, and upon September 18, 1936, said appeal was

denied by said City Council. That the land as to

which said variance permit was sought, comprises

about twenty-five acres and lies in about the center

of said ^^ Critical" area.

That thereafter H. I. Miller made written ap-

plication to said Planning Commission for a vari-

ance permit to conduct operations for the commer-

cial production of rock, sand, and gravel upon lots

9 and 10 in block 22, within said ''Communitv"

area. That said application was denied by said

Planning Commission, by the unanimous votes of

its members, on August 5, 1936.

That thereafter Ray Schweitzer made written

application to said Planning Commission for a vari-

ance permit to conduct operations for the com-

mercial production of rock, sand, and gravel, u])on

lots 5, 6, 7, 13, and 14, in block 19. within said
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^^ Community'' area. That the land as to which said

variance permit was sought, comprises about twenty-

five acres and lies in about the center of said ^^ Criti-

cal" area. That said application was denied by

said Planning Commission by the unanimous votes

of its members, on July 7, 1939. That an appeal

was taken by said applicant, from said denial, to

the City Council of said defendant city, and upon

September 25, 1939, said appeal was denied by said

City Council.

That thereafter said defendant John D. Gregg

made written application to said Planning Com-

mission for a variance permit to conduct operations

for the commercial production of rock, sand, and

gravel upon lots 12 and 24 in block 18, within said

^^ Community" area. That said application was de-

nied by said Planning Commission, by the unani-

mous votes of its members, on January 25, 1940.

That said lot 12 of the land as to which said vari-

ance permit was then denied, is that part of said

^^ Critical" area which lies southerly of Glenoaks

Boulevard.

That thereafter F. H. Haines made written ap-

plication to [114] said Planning Commission for a

variance permit to conduct operations for the com-

mercial production of rock, sand, and gravel, upon

lot 7, in block 20, within said ^^ Community" area.

That said application was denied by said Planning

Commission by the unanimous votes of its members

on March 11, 1941.

That thereafter Sam and Pauline Katz made

written application to said Planning Commission
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for a variance permit to operate a riding academy

upon a parcel of land 170 feet wide and 470 feet

dee}), at number 9821 Stonehurst Avenue, at the

junction of said avenue with Art Street, within said

^'Community'' area, and that said application was

denied bv said Plannino; Commission bv the unani-

mous votes of its members, on November 26, 1945.

VII.

That during, or about, the year 1928, residents

within said ^^Communitv" area, and in territorv

adjacent thereto, petitioned the Park Commission

of said defendant city, that an election be called

for the jjurpose of voting upon a proposition to

issue bonds as a lien upon the real property within

said area, to secure money with which to purchase

land within said ^^ Community" area, and to im-

prove the same as a public recreation and assembly

center. That thereupon said election was called and

held, and said bond issue was approved, and the

bonds thus authorized were issued and sold.

That thereupon the area which contains about

fifteen acres, and which is shaded in green and

designated ** Community Park," upon said map,

and which lies immediately across a forty foot street

from said *^ Critical" area, was purchased by said

Park Commission, and was improved with land-

scaping and plantings; outdoor recreational facili-

ties, and an Administration and Commimitv Club

House building, fully furnished. That said build-

ing, last named, was erected in 1931, and today it

would cost about $50,000 to duplicate. That the cost
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of said land and improvements was in excess of

$50,000 and they could not be duplicated now for

less than, and are reasonably worth, [115] $100,000.

That the monies obtained from said bond issue,

together with other monies available to said Park

Commission were used for the purchase and im-

provement of said property.

That a substantial part of the principal sum of

said bonds is unpaid. That said unpaid balance

will matiire in installments, annually, during the

twelve years next ensuing, and constitutes a lien

upon all of the real property within said *^ Com-

munity" area including the lands owned by each

of the plaintiffs named herein, and the numerous

other persons within said area, similarly situated,

on whose behalf and for whose benefit this action

is begun and maintained.

That at the time when the residents of said *^ Com-

munity" area petitioned for said election, and

voted for said bonds, as aforesaid, they knew, and

the facts were, that the land holdings of said land

company had been surveyed, classified, and re-

stricted, as aforesaid, and that said defendant city,

by the enactment of its zoning ordinance, as afore-

said, had prohibited any extension within said

** Community" area, of any operation for the com-

mercial production of rock, sand, and gravel, within,

said area, as aforesaid, and that lands within said

^* Community" area had been sold, and were being

sold, upon and subject to said restrictions and zon-

ing which prohibited the conduct thereon of any

operation for the commercial production of rock.
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sand, and gravel, as aforesaid, and that said ''Com-

munity" area was being developed and used as a

residential area, in reliance, upon said restrictions

and prohibitions.

That at the time of the making of said petition,

and the voting of said issue of bonds, said residents

of said *' Community" area understood and believed,

by reason of the matters herein alleged, that said

''Community" area would continue to be developed

and used as a residential area within which opera-

tions for the commercial production of rock, sand,

and 5Jravel, would be prohibited, and had it not been

for such understanding and belief said petition

would not have been made, and said bonds would

iiot have been voted. [116]

That the recreational facilities established, as

aforesaid, have been maintained constantly since

their ince]>tion, arid are now maintained, under the

manaiicement and supervision of the Playground

^Commission of said defendant city, and they always

'have been, and are, extensively patronized and used

by the residents of said "Community" area, and

of the territory adjacent thereto, including numer-

ous children of kindergarten and elementary grade

^school ages. That the attendance upon said facili-

ties by said residents during the year last past has

been, and now is, from a minimum of 110 to a

maximum of 800 persons each day, and from a

minimum of 1000 to a maximum of 2000 persons

each week.
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VIII.

That for many years prior to the year 1942, and

until abandoned during that year, as herein

alleged, the Los Angeles City Board of Education

maintained and conducted a public kindergarten,

and elementary grade school, commonly known and

referred to as the Remsen Avenue School, on Rem-

sen Avenue, now Glenoaks Boulevard, at the north-

east corner of its junction with Truesdale Avenue,

adjacent to said ^'Unrestricted" area. That the site

of said school prior to its abandonment, as herein

alleged, is shown upon said map as a hatched area

designated as *'Abandoned School."

That during the year 1942, residents of the area,

including said '' Community" area, whose children

attended said Remsen Avenue School, requested said

Board of Education to abandon said Remsen

Avenue School because of its proximity to prospec-

tive permissible operations for the commercial pro-

duction of rock, sand, and gravel, and the hazards

to said pupils incident to such operations, including

the excavation and maintenance of deep pits danger-

ously attractive to children of kindergarten and

elementary grade school age; the heavy trucking

traffic, and the noise and dust incident to such pro-

duction and trucking operations, and to establish

a new kindergarten and elementary grade school

within said '^ Community" area, as a replacement

for [117] said abandoned school. That prior

to the abandonment of said Remsen Avenue School.

as herein set forth, there was no public scho >1

located within said '^ Community" area.
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That at the time when said request was made it

was known to the residents of said area who made

said request, and to a very large number of otlier

residents of said ^^ Community" area who were in

terested in the maintenance of safe school condi-

tions for the children of kindergarten and elemen-

tary grade school age who resided in said '^ Com-

munity" area, and to the members of said Los

Angeles City Board of Education, and the facts

were, that continuously for more than twenty-eight

years immediately theretofore, the owners and sub-

dividers of the lands lying within said ^^Commun-

ity" area, and, subsequent to the annexation of said

area to said defendant city in 1918, the Planning

Commission; the Playground Commission; the

Board of Education, and the City Council of said

defendant City of Los Angeles, had declared and

maintained, as aforesaid, a poli(\y of prohibiting

within said ''Community" area, any extension of

operations for the commercial production of rock,

sand, and gravel, and of encouraging by said policy

of restriction, the development of said ''Comnum-

ity" area as a residential district wherein the chil-

dren residing within said area could attend upon

and use the facilities of any school; churches; rec-

reational park, and roadways leading thereto, estab-

lished and maintained in said ''Community" area,

as herein set forth, with a minimum risk of dangers

incident to heavy trucking traffic upon the highways,

and the proximity of deep and dangerous pits ex-

cavated in the commercial production of rock, sand,

and gravel, and attractive to children of kinder-



Henry Wallace Winchester, et al, 335

garten and elementary school grade ages, and tie

dust, dirt, and noises, which customarily and in-

evitably resulted, and result from such operations.

That at the time of said request, the residents

within the area served by said Eemsen Avenue

School, which included the residents of said ^^Com-

munity" area, and the Board of Education; the

Planning [118] Commission ; the Park Commission

;

the Playground Commission; and the City Council,

of said defendant City of Los Angeles, knew, and

the fact was, that the establishment and maintenance

of places frequented by the public, including schools

;

playgrounds; churches; assembly halls, and high-

ways, in a vicinity wherein deep and extensive pits

were excavated, and other operations were con-

ducted, in the commercial production of rock, sand,

and gravel, was extremely inadvisable because

human experience taught that such operations in

such a community, had theretofore constituted, and

then constituted, and would continue to constitute,

a very serious hazard to the safety, well being, and

comfort, of the residents of such a community, and

particularly to children of kindergarten, and ele-

mentary grade school, age, to whom the presence

of such conditions was prejudiciously attractive,

and was prejudicial to the general public welfare,

health, and safety.

That upon receiving said request for the abandon-

ment of said Remsen Avenue School, and the

establishment of a kindergarten and elementary

grade school within said ^'Community" area, for

the reasons herein stated, said Board of Educatioj)



336 J. D. Gregg vs

informed said defendant City of Los Angeles of

said request, and of the reasons therefor as herein

stated, and inquired of said defendant as to the

permanency of its policy to prohibit any extension

within said '^Community'' area, of operations for

the commercial production of rock, sand, and giavel,

which policy was evidenced by said zoning law en-

acted in 1916, and by said city's denial of said six

applications for variance permits in 1934; 1936;

1939; 1940, and 1941, respectively, as hereinbefore

set forth, and was informed by said defendant city,

that it was the permanent policy of said city to

prohibit within said ''Community" area, and to

exclude therefrom, any extension of any o]3eration

for the commercial production of rock, sand, and

gravel, and to encourage the development and use

of said ''Community" area for residential purposes.

That said Board of Education, and the residents

of the area served by said Remsen Avenue School,

including the residents of said "Community" area,

believed the representations of said defendant (^ity

of Los Angeles, made as aforesaid, and relied there-

upon, and, in such belief and reliance, and for the

reasons herein stated, and not otherwise, said Rem-

sen Avenue School was abandoned in 1942, and,

during said year, a new school, known as the

"Stonehurst" School, was constructed and placed

in use upon land, comprising about four acres, then

23urchased for that purpose, by said Board of Edu-

cation, within said "Community" area. That the

land so purchased, improved, and used for said

school, is shown upon said map by a green shading
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designated as ''School." That said school is within

six hundred feet of said ''Critical" area.

That said school opened in 1942 with an enroll-

ment of 221 pupils of kindergarten, and elementary

grade age. That the number of pupils enrolled in

said school has constantly increased, and the present

enrollment thereat is 418.

IX.

That during the years 1945 and 1946, said de-

fendant City of Los Angeles, made an extensive

resurvey and study of its master plan of zoning

the area within its municipal boundaries, including

the area involved herein, lying in what is commonly

known and referred to as the San Fernando Valley.

That upon the conclusion of said resurvey and

study, said defendant city, acting through its agen-

cies as prescribed by law, including its Planning

Commission; Engineering Department, City Coun-

cil, and Mayor, determined, and concluded, that the

general public welfare ; health ; safety ; comfort, and

convenience, and the welfare; health; safety; com-

fort, and convenience, of the residents within said

"Community" area, justified and required a con-

tinuance of said zoning restriction upon any exten-

sion within said "Community" area, of any opera-

tion for the commercial production of rock, sand,

and gravel, [120] and thereupon, and on March 7,

1946, said defendant city enacted its Ordinance No.

90,500 wherein and whereby the zoning restrictions

then upon said "Community" area were restatejl

and continued, and any extension of any operation
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for the production of rock, sand, and gravel, witliin

said ''Comnumity^' area, was prohibited, unless

thereal'ter it should be shown to the satisfaction of

said defendant city, that such use w^as then essential

or desirable to the public convenience or welfare,

and was then in harmony with the various elements

and objectives of the Master Plan of Zoning as

adopted by said city, and a variance permit for such

an operation should be first obtained from said

defendant city. That said zoning ordinance became

effective on June 1, 1946, and is, and at all times

since its effective date, as aforesaid, has been, in

full force and effect.

X.

That under, and by reason of, the encouragement

derived from the natural adaptability of the land

lying within said ^'Community" area, to residential

development and use, and the restrictions imposed

thereon and maintained, by private restriction and

governmental zoning, as aforesaid, against any ex-

tension within said ''Community" area of any op-

eration for the commercial production of rock, sand,

and gravel, said ''Community" area developed by

steady and substantial growth and imjuovement uf)

to October 2, 1946, into, and on said date it was,

a predominately and vsubstantial residential com-

munity, embracing within its area of about one and

one-half square miles, more than 360 homes of a

reasonable value in excess of $2,500,000; more than

1500 residents including more than 328 children

over four, and under sixteen, years of age; public
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kindergarten and elementary grade school facilities

of a reasonable value in excess of $50,000; public

recreational and park facilities of a reasonable value

in excess of $100,000; church facilities of a rea-

sonable value in excess of $25,000; an American

Legion Hall ; a well equipped medical clinic ; nearly

eight miles of concrete paved highways; adequate

water, gas, [121] and electrical service, and reason-

able motor transportation.

XI.

That during the fifteen years immediately pre-

ceding October 2, 1946, in contemplation of its

residential development and use, restricted and

zoned, as aforesaid, as its highest and most valuable

use, the market value of land within said ^^Com-

munity" area, increased from about five hundred

dollars per acre, to about five thousand dollars per

acre, and the assessed valuation of said lands, for

public taxation, was progressively and substantially

increased, and during the year 1946, and prior to

the application of said John D. Gregg for a vari-

ance permit, as herein alleged, the assessed valua-

tion of said lands for public taxation, was increased

by twenty-five per cent to one hundred and twenty-

five per cent of its then assessed valuation for

taxation.

XII.

That during, or about, the month of September,

1941, said defendant John D. Gregg became the

president and active manager of said Tjos An^x ien
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Land and Water Company, and ever since said date

he has held, and now holds, said offices.

That plaintiffs are informed and believe, and

therefore allege, that said defendant John D. Gregg

at the time when he succeeded to the office of presi-

dent of said land company, as aforesaid, was, and

ever since has been, and now is, the owner of a

substantial interest in said land company.

That plaintiffs are informed and believe, and

therefore allege, that at the time when said defend-

ant John D. Gregg acquired his said interest in said

land company, he knew that the land lying within

said ''Community'' area had been originally owned;

classified, and restricted as to its use, by said land

comjjany, and had been zoned by said defendant

city, as herein alleged, and that the major part

thereof had been sold by said land company for

residential, horticultural, and agricultural, develo])-

ment and use, and had been, [122] and was devoted

to such use.

XIII.

That during a period of about five years immedi-

ately last past, said defendant John D. Gregg

acquired by purchase, in several separate parcels

and at several different times, the land which com-

prises about one hundred and fifteen acres, and

constitutes said ''Criticar' area within the heart of

said ''Community'' area, as shown upon said map.

That at the time when said defendant John D.

Gregg purchased each of said parcels of land which



Henry Wallace Winchester, et al. 341

now constitute said ''Critical" area, as aforesaid,

said defendant knew that said land had been classi-

fied in 1914 by said land company, as best adapted

to residential, horticultural and agricultural de-

velopment and use, as herein alleged, and he knew

that said land had been restricted as to its use, by

said land company, and by said zoning ordinances

enacted by said defendant city prior to the year

1946, as herein alleged, and he knew that each of

said six applications to said defendant city for a

variance permit to conduct operations for the com-

mercial production of rock, sand, and gravel, within

said ''Community" area had been made, and that

three of said applications involved lands pur-

chased by him and situated within said "Critical"

area, as aforesaid, and that said applications had

been denied, as herein alleged, and he knew that

other applications for variance permits to erect

improvements and conduct operations that were not

of a residential nature, as set forth in paragraph

sixth hereof, had been made, and denied by said

defendant city, as hereinbefore alleged.

That at the time when said defendant John D.

Gregg purchased said lands, as aforesaid, he also

knew, and the facts were, that within said "Com-

munity" area a substantial and progressive com-

munity of homes; schools; churches, and jjublic

parks, recreation facilities, and other places of

public assembly, had been developed and was main-

tained, as herein alleged, in reliance upon said re-

strictions, and the permanency [123] of the zoning
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which prohibited any extension witliin said area of

operations for the commercial production of rock,

sand, and gravel, as herein alleged, and that in

such reliance said community of homes had been

provided, with reasonable adequacy, at great public

and private expense, as herein alleged, with about

eight miles of paved highways; kindergarten, and

elementary grade school facilities; with church fa-

cilities; with community recreational and park

facilities; with an American Legion Hall; with a

Medical Clinic; with motor transportaton ; with

water, gas, and electrical service, and with fire pro-

tection, and that in consequence of said restrictions

and zoning, and of said development and use, of

said lands, the intrinsic value, and the market value,

and the assessed value for purposes of taxation, of

lands within said '^Community" area, had substan-

tially appreciated, as herein alleged, and that said

lands were in substantial demand for residential

development and use.

That plaintiffs are informed and believe, and

therefore allege, that at the time when he purchased

said lands, said John D. Gregg intended uj)on the

completion thereof to apply to said city for a vari-

ance permit to enable him to excavate said lands

for the commercial production of rock, sand, and

gravel, and that in his purchase of said lands, as

aforesaid, said John D. Gregg did not contract

therefor in his own name, but secretly contracted

tliei'efor in the names of dummies acting for him,
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and that he concealed from the vendors of said lands

at the times of such purchases, his intention to

apply for a variance permit under said zoning lavv^s

to enable him to conduct operations thereon for the

commercial production of rock, sand, and gravel,

and actively encouraged said vendors to believe that

said purchases were being made for the purpose of

developing and using said lands for residential pur-

poses. That no one of said vendors would have

sold his said land, as aforesaid, if he had known

that the purchase thereof was actually for the bene-

fit of said John D. Gregg, and that he intended to

apply for said variance permit, as aforesaid. [124]

XIV.

That at the time when said defendant John D.

Gregg purchased said lands which comprise said

*^ Critical" area, as aforesaid, said defendant knew,

and the facts then were; ever since have been, and

now are, that any substantial operation upon said

land within said ^'Criticar' area for the commercial

production of rock, sand, and gravel, would create,

and constitute, a very substantial, serious, and dan-

gerous, hazard and detriment to the general publii^

welfare, health, and safety of the community within

said ^* Community*' area, and to the inhabitants of

said community, and would substantially and ma-

terially interfere with, interrupt, disturb, and

impair, the use, and comfortable enjoyment, of their

respective properties within said '^Communily"'
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area, by the owners, and by the inhabitants, of said

properties, respectively, and would substantially de-

preciate the intrinsic value, and the reasonable

market value, of all of the lands lying within said

'^ Community" area, and would create a reasonable

apprehension that such operations would eventually

result in a substantial erosion of the highways

abutting upon said '^Critical" area, and of the lands

abutting ujDon said highways immediately opposite

said ^'Critical" area, and that such operations would

be prejudicial to the general public welfare, and

conveniences, and would not be in harmony with the

various elements, or objectives, of the Master Plan

of Zoning as adopted by said defendant city.

XV.

That subsequent to the purchase by said defend-

ant John D. Gregg, of said parcels of land which

now comprise said ''Critical" area, as aforesaid,

and subsequent to the enactment of said zoning

ordinance by said defendant city in March, 1946,

said defendant John D. Gregg, notwithstanding

his laiowledge of facts and events as herein alleged,

applied to the Planning Commission of said de-

fendant city, for a variance permit to conduct opera-

tions for the commercial production of rock, sand,

and gravel, from and upon said lands purchased and

owned by him, as aforesaid, and which comprise

said ''Critical" area.

That in support of his said application, said de-

fendant John D. Gregg represented to said City of
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Los Angeles, that the property constituting said

^^ Critical" area and as to v/hicli said defendant

John D. Gregg then sought said variance permit,

was situated in a district the character of which

Avas unsuited for residential purposes ; that said land

was composed of gravel beds, and was i3rimarily

suitable only for production of rock, sand, and

gravel; that his proposed use of said property was

essential to the public convenience and welfare, and

was in harmony with the various elements or objec-

tives of the master plan of zoning as enacted 'oy said

defendant city, as herein alleged; that his proposed

use of said lands would not be detrimental to the

developments surrounding the lands as to which said

variance permit was sought, and would not ad-

versely affect individual property rights, or inter-

fere with the enjoyment of property rights of prop-

erty owners in the vicinity of said '^Critical" area,

or affect any legal rights of such property owners;

that while there were about 310 acres of rock bear-

ing land in M-3 zones in the San Fernando Valley

area, only 23,000,000 tons were available to existing

plant facilities, and that this amount was not suf-

ficient to meet public and private demands for rock

aggregates, and that, therefore, the public necessity,

convenience, and general welfare, required that said

permit be granted.

XVI.

That at the time when said representations were

made by said defendant John D. Gregg, as afore-

said, each of said representations was false and un-
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true, and said defendant John D. Gregg then well

knew that each of said representations was false

and untrue.

That at the time when said application was made

by said defendant John I). Gregg, it was a fact, and

a matter of public record, that since the year 1935,

twenty children who had been attracted to the gravel

pits created in said San Fernando Valley by the

commercial production of rock, sand, and gravel,

had accidentally lost their [126] lives in said pits,

and that more than fifty children, similarly at-

tracted, had sustained serious injuries, accidentally,

in said pits.

That said facts were of such common knowledge

in said San Fernando Valley at the time when said

application was made, that it is a reasonable infer-

ence that said John D. Gregg well knew thereof.

XVII.

That thereafter, to wit, on August 20, 1946, after

a public hearing; an inspection of the property,

and a thorough consideration of all the facts pre-

sented, the Planning Commission of said defendant

city, by the unanimous vote of its members, denied

said application, and contrary to representations of

John D. Gregg, stated that it found that the pro})-

erty as to which said variance permit was sought,

could be utilized for residential purposes as evi-

denced by the residential development in the im-

mediate neighborhood of said land; that the then
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existing zoning which prohibited the commercial

production of rock, sand, and gravel, from or ux)on

the lands as to which said permits was sought, was

an appropriate zoning for said property and for

the general area in which said property was situ-

ated; that the proposed use of said lands would

interfere with a reasonable enjoyment by a sub-

stantial number of property owners in that vicinity,

of their homes and community facilities; that the

extensive excavations and pits which would be left

after operations had been completed for the com-

mercial production of rock, sand, and gravel, upon

and from said lands as to which said variance per-

mit was sought, would create an unsightly and

dangerous condition which would be detrimental

to the public welfare, and particularly to the public

safety, and would leave said land in a condition un-

suited for any use in keeping with other properties

in said community, and that to permit an extension

of such operations upon the property as to v/liich

said variance permit was requested, would not serve

any public convenience, and would adversely affect

individual property rights in that community, and

would interfere with the normal growth of said

eommunity, and would conflict with the objectives

of the Master Plan of Zoning as incorporated in

said [127] zoning ordinances enacted by said de-

fendant city, as herein stated.

XVIII.

That thereafter said defendant John D. Gregg
appealed to the City Council of said defendant city,
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from said denial by said City Planning Commission

of his said application, and thereafter, to wit, on

October 2, 1946, said City Council granted said

application.

That said grant of said application was made
upon the following conditions, to wit

:

1. That the applicant construct a 6-foot

cyclone type mesh wire fence around the said

property, including barbed wire on the top of

said fence providing the Fire Department

grants permission for same.

2. That no permanent plant building or

structure be installed or maintained on said

property and that all material excavated be

mined by an electrically powered shovel and

primary crusher and transported by a conveyor

belt system running through a tunnel or tun-

nels imder Glenoaks Boulevard to the plant

now owned and operated by applicant, lying

southwesterly of said Boulevard and processed

at said plant.

3. That a setback line of fifty feet from

all property lines and existing streets be main-

tained and that slopes of excavations be main-

tained at one foot to one fool.

4. That the area between all property lines

or street lines and 50 foot setback be screen

planted progressively as excavations proceed.
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XIX.

That said granting of said application was ac-

complished by the affirmative vote of eleven mem-

bers of said City Council who, within the eight

months immediately preceding said grant, had

voted for the adoption of said zoning ordinance No.

90,500 on March 7, 1946, [128] and, who, thereby

had foimd and determined, upon an exhaustive re-

survey and study of zonal planning in the San

Fernando Valley, that the conditions and develop-

ments within said ^^ Community" area justified and

required for the promotion of the public welfare;

the preservation of public health and safety, and

the protection of property rights, that any extension

of operations for the commercial production of rock,

sand, and gravel, within said ^^ Community'' area,

should be prohibited.

That no change of any kind or character occurred

during the period of less than eight months between

the enactment of said zoning ordinance and said

grant of said application for a variance permit, or

between the enactments of said two zoning ordin-

ances in 1916 and 1946, respectively, which tended

in any way to alter, or otherwise affect, the condi-

tions upon which it had been found and determined

in the enactments of said Zoning Ordinances, that

the general public welfare, convenience, and safety,

and the welfare and safety of the inhabitants of the

community in which said ''Critical" area is located,

and the preservation of the property rights of the

inhabitants of said ''Community" area, required a

continuance of the prohibition of such operations

within said "Community" area.
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That at the time when said application by said

John D. Gregg for said variance permit, was made,

and was pending, and at the time when said appli-

cation was granted by said City v ouncil, as afore-

said, it was a defiaiite improbability, and always had

been a definite improbability, that any practical dif-

ficulty, or any unnecessary hardship or result

inconsistent with the general purposes of any of

said Zoning Ordinances, would result from the strict

and literal interpretation and enforcement oj' the

provisions of said Zoning Ordinances.

That there was not during said period, and never

has been, any exceptional or extraordinary circum-

stance or condition, applicable to the proj^erty, or

to the intended use of the property, as to which

said variance permit was sought and obtained, as

aforesaid, that did not apply generally to the prop-

erty or class of uses in the same district or zone.

That such a variance was never necessary for the

preservation or enjojrment of any substantial prop-

erty right of said John D. Gregg possessed by other

property in the same zone and vicinity.

That there never was a time within the fifteen

years, and longer, immediately last past, when it

would not have been materially detrimental to the

public welfare, or injurious to the property or im-

provements, in the zone or district in which the land

which comprises said ''Critical" area is located, to

grant such a variance permit, or when the granting

of such a variance permit would not adversely affect

the Master Plan of said Zoning Ordinances.
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That the conduct of the eleven members of said

City Council at the session of said City Council

whereat said appeal of said defendant John D.

Gregg was considered, and said variance permit

was granted, and who controlled the deliberations

and action of said City Council in respect of said

matter, was arbitrary, unreasonable, unfair, capri-

cious, and farcical. About one and one-half hours

of the time of said session was allotted by said City

Comicil to said applicant John D. Gregg, and barely

twenty minutes were allowed to the opponents of

said application including these plaintiffs, and the

representatives of said City Board of Education and

said City Playground Commission, who were present

and desired to express, and support, their protests

against said application, and no time was allowed

said protestants for rebuttal.

That the attitude, conduct, and votes of said

eleven members of said City Council, are inexplica-

ble upon any rational ground, and then were, and

now are, utterly repugnant to the concept and ob-

jectives of said zoning plan, and subversive of the

public welfare, health, and safety, and of the prop-

erty rights of the land owners and residents within

said ''Community'' area, including these [130]

named plaintiffs, and all other similarly situated

on whose behalf this action is also begun and is

maintained.

XX.

That there did not exist at the time when said

application was made, or at any time thereafter,
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and there does not now exist, anv necessity either

public or private, for the commercial production

of rock, sand, or gravel, from, or upon any of the

lands which comprise said '' Critical" area, and such

a use of said property is not, and never has been,

essential or desirable to the public convenience or

welfare, or in harmony with the various elements

or objectives of the Master Plan of Zoning as

adopted and declared by said defendant city, as

aforesaid.

That there is now, and continuously for many
years immediately last past there has been, an ade-

quate, available, quantity of commercial rock, sand,

and gravel, in the natural deposits of said materials

in the areas in Los Angeles County, wherein the

commercial production of said materials is reason-

ably permissible, and is economically feasible, to

sui)ply all of the needs and demands for said ma-

terials, of a quality reasonably comparable to the

quality of such materials that could be produced

from the lands in said ^* Critical" area.

That a permanent prohibition of any operation

for the commercial production of rock, sand, and

gravel, from or upon said lands which comprise

said critical area, would not create any material

shortage in the available quantity of any of said

materials in any market available for said materials,

and would not tend to deprive any potential con-

sumer of such materials, either public or private,

of a supply of such materials adequate to satisfy

his needs as and when they arise, and would not

tend, in any mainier, to affect prejudicially the

public welfare, health, or safety.
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That there were at the time when said application

was made, at all times since has been, and now are,

substantial stockpiles of [131] said processed ma-

terials at the processing plants in said San Fernando

Valley, for which there has not been, and is not

now, any market demand for either public or pri-

vate use, and that said m.aterials, in quality, are

equal to, or better, than the materials which could

be produced from or upon said ^^ Critical" area, and

said materials were and are available upon demand

at prices reasonably comparable to the prices which

could be reasonably obtained for the materials

which could be produced from or upon said '^Criti-

cal" area.

XXI.

That within a few days, to wit, on or about Octo-

ber 10, 1946, after the granting of said variance

permit by said City Council, as aforesaid, these

named plaintiffs caused to be served upon said

defendants, a notice in writing that an action would

be begun against said defendants in the above en-

titled court, as quickly as an appropriate complaint

could be reasonably prepared, wherein these plain-

tiffs would seek to permanently enjoin said defend-

ant city from permitting, and said defendant John

D. Gregg from engaging in, any operation for the

commercial production of rock, sand, and gravel

within, or upon any of the lands within said '

' Criti-

cal" area.
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XXII.

That said defendant John D. Gregg threatens to,

and probably will, luiless restrained by an exercise

of judicial authority, immediately begin to excavate

the land which comprises said ^^ Critical" area, for

the commercial production of rock, sand, and gravel.

That for said purpose, said John D. Gregg

threatens to, and will if permitted^ so to do, excavate

said ^* Critical" area to a depth of one hundred and

fifty feet, or more, with a sidewall slope of not more

than one horizontal foot to each vertical foot of

depth, and which sidewalls at surface will extend

to fifty feet, or less, from the property lines and

existing streets which now bound said ''Critical"

area. That such an extraction of said materials

from said land, would create a permanent void upon

said land, because there is not, and [132] cannot be,

any reasonable, economical, or practicable, means

available for filling such a void upon said land.

That the structure and placement of the materials

which compose said lands to said depth, are su(*h

that it is a reasonable probability and expectancy

that in the course of time, by natural processes of

erosion, the sidewalls of such a pit, at their upper

surface, would recede until a slope of not less than

one and one-half feet horizontally for each vertical

foot of depth had been attained. That, for the

reasons herein stated, it is a reasonable probability

and expectancy, that a pit excavated upon said lands

fifty feet distant fi'om the pi'operty lines and public

streets wliich now bound said lands, to a dei)t}i of
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one hundred feet upon a slope of one horizontal

foot to each vertical foot of depth, would substan-

tially encroach, in the course of time, upon said

public streets, and upon the lands which now bound

said ^^ Critical" area, and upon the lands abutting

upon streets opposite the lands w^hich comprise said

^^ Critical" area.

XXIII.

That within and across said *^ Community" area,

almost daily, the wind blows with a moderately

strong intensity from southwest to northeast, and

from northeast to southwest, and frequently within

and across said ''Community" area, vagrant winds

of equal intensity blow in different and varying

directions, and annually in the spring and fall, a

wind of great intensity blows with moderate fre-

quency, within and across said ''Community" area

in varying directions. It is a reasonable expectancy

that the influence of natural laws which control and

direct the vagaries of said winds, will persist

permanently,

XXIV.

That any operation in the excavation of rock,

sand, and gravel, on a commercial scale, within or

upon said "Critical" area, would frequently, almost

daily, pollute the air with dust and dirt, and tliat

said dust and dirt in substantial and obnoxious

quantities would be carried by said winds to the

properties, respectively, of [133] these plaintiffs,

and of others within said "Community" area,
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similarly situated, and would be deposited upon

said properties, and in the homes, and upon the

persons, of these plaintiiTs, and of others similarly

situated.

. That such a poUution of the air, and deposits of

dust and dirt upon the properties and persons, and

within the homes, of these plaintiffs, and of others

similarly situated, is a natural and necessary con-

sequence of any excavation within and upon said

lands for the commercial production of rock, sand,

and gravel, and such occurrences would constitute

a dangerous, obnoxious, and deleterious condition,

upon the premises of these plaintiffs and of others

similarly situated, and upon the highways, and in

places of public gatherings, within and throughout

said *^ Community'- area, and would substantially

deprive these plaintiffs, and all others similarly

situated, of their right to enjoy, and of their en-

joyment, of their properties and homes, and of said

highways, and of said places of public assembly,

within said '^ Community'' area.

XXV.

. That any operation in the excavation of rock,

sand, and gravel, on a commercial scale, within or

upon said '^Critical" area, would, as a natural and

necessary consequence thereof, produce loud, rasp-

ing, grinding, and obnoxious noises. That said

noises would penetrate to the properties and homes

of these plaintiffs, and of others similarly situated,

within said ^^ Community" area, and would su))-

stautially and materially disturb these plaintiffs,
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and said other persons, in their respective use and

enjoyment of their properties and homes, and would

substantially and materially impair and diminish

their enjoyment, resepctively, of their properties

and homes, and of the highways and places of public

assembly, within said ^^ Community" area.

XXVI.

That any operation for the commercial production

of rock, [134] sand, and gravel, within or upon said

'* Critical" area, would, as a natural consequence

thereof, substantially depreciate the intrinsic value

and the market value of all of the lands whether

in public or in private ownership, within said ** Com-

munity" area, outside of said ^^ Critical" area, and

if persisted in until a substantial portion of said

*^ Critical" area had been excavated to a depth of

about fifty feet or more, such operations would

practically destroy the intrinsic value, and the

market value, of said lands.

XXVII.

That the named plaintiff West Coast Winery,

Inc., is a corporation regularly organized and ex-

isting as such, and ever since the year 1924, it has

been, and now is, the owner and in possession of

that certain five-acre parcel of land marked ^*A"

upon said map, and which is surrounded by said

*^ Critical" area. That Peoria Street, upon which

said premises abut to the westerly thereof is a public

highway forty feet wide.
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That said j)remises were improved in 1928, with

^substantial residential facilities, and said residential

facilities ever since have been, and now are, used

for residential purposes, and continuously for more

than two years immediately last past have been,

and now are, occmpied and used by five persons for

residential purposes.

That in 1933 said plaintiff further improved said

premises by the construction of a reinforced con-

crete building, and underground storage facilities,

for the conduct of a retail winery business upon

said premises. That it would reasonably cost $250,-

000 to presently reproduce said improvements.

That all of said improvements were completed more

than five years ago and ever since their completion

said facilities have been, and now are, in use in the

conduct of said business.

i: That said nine named plaintiff's Archie I. AVay,

Gw T. Winkler, Donald Kersey, Charles Wise, Wil-

liam Franklin Borrowe, Frank E. Wright, B. R.

Frondren, Robert D. Hopkins, and R. E. Bertell,

are, and were when said application was first made

by said John D. Gregg for said variance permit, as

herein alleged, the owners, respectively, and in pos-

session, of those certain twelve parcels of real prop-

erty which abut upon Wicks Street, on the westerly

side thereof, . southerly from said '

' Community

Park,*' and which face said ^^Criticar' area, and

which [parcels are numbered, respectively, as 11, 12,

13, 14, 15, 17, 19, 20, 21, 23, 24, and 25, upon said

map. 1'hat said nine named persons continuously,

were such owners and in possession of said proper-
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ties, respectively, during the entire period following

these dates, respectively, March 1946, as to said

Archie I. Way; 1931, as to said G. T. Winkler;

August 1945, as to said Donald Kersey; 1928, as

to said Charles Wise ; April 1945, as to said William

Franklin Borrowe; April 1940, as to said Frank

E. Wright; February 1946, as to said B. R. Fond-

ren; January 1946, as to said Robert 1). Hopkins,

and 1929, as to said R. E. Bertell. That during said

periods, respectively, said twelve propertie.s were,

and now are, improved, and occupied and used by

said named plaintiffs, respectively, for residential

uses and purposes, excepting that said plaintiff B.

R. Fondren owns said parcels numbered 19, 20, and

21, and personally occupies said parcel number 19,

and leases to others said percels numbers 20 and 21,

and said Robert D. Hopkins owns said parcels num-

bers 23 and 24, and occupies said property numbered

23, and leases to others said property numbered 24.

That said three named plaintiffs, Dwight Moore,

T. O. Easley, and Betsy Ross, are, and were when

said application by said John D. Gregg, was first

made as herein alleged, the owners, respectively,

and in possession of those certain three parcels of

real property which abut upon Wicks Street, on

the easterly side thereof, southerly from that por-

tion of said '^Critical" area which abuts upon the

easterly side of said Wicks Street, and which par-

cels are numbered, respectively, as 16, 18, and 26,

on said map.

That said three named persons, continuously, were

such [136] owners and in possession of said proper-
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ties, respectively, during the entire periods follow-

ing these dates respectively, November, 1944, as to

said Dwight Moore ; February 1946, as to said T. O.

Easley, and 1925, as to said Betsy Ross. That

during said jjeriods, respectively, said thiee proper-

ties were, and now are improved, occupied, and used,

by said three named plaintiffs, respectively, for

residential Vises and purposes.

That said four named plaintiffs, Frank J. Smythe,

Helen Churchward, Louise R. Taylor, and Frank

Lutizetti, are, and were vv^hen said application was

made by said John D. Gregg, as aforesaid, the

owners, respectively, and in possession, of those

certain four parcels of real property which lie be-

tween said '^Critical" area and Glenoaks Boulevard

easterly of said parcels numbered 22 and 26 on said

map, and which four parcels are numbered, respec-

tively, 27, 28, 29, and 30, upon said map.

That said four named plaintiffs, continuously,

were such owners and in possession of said prox)er-

ties, respectively^ during the entire periods follow-

ing tliesc dates, respectively, Sej^tember 1945, as to

said Prank J. Smythe; October 1945, as to said

Helen Churchward; April 1943, as to said Louise

R. 'I'aylor, and February 1940, as to said Frank

Lutizetti. That during said periods, respectively^

'Said four properties were, and now are, improved,

and occupied and used by said named plaintiffs,

for residential uses and purposes.

That said named plaintiff, Patrick Adams, is, and

for more than five years continuously last i)ast has

been, the owner and in possession of that certain
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parcel of real property which lies southerly and

easterly of said ^'Critical" area, and abuts upon

Pendleton Street, on the westerly side thereof, and

is numbered 31 on said map. That during said

entire period said property has been, and now is,

improved, and occupied and used, by said named

plaintiff, for residential uses and purposes.

That said named plaintiff, Paul C. Brown, is, and

continuously [137] since November 1945, has been,

the owner and in possession of that certain parcel

of real property which lies easterly and northerly

of said *' Critical" area, and abuts upon Pendleton

Street, on the westerly side thereof, and is numbered

32 on said map. That during said period said

property has been, and now is, improved and oc-

cui^ied and used by said Paul C. Brown, for resi-

dential uses and purposes.

That said named plaintiffs, D. H. Galley, and

C. C. Campbell, are, and continuously last past since

1945, and February 1946, respectively, the owners,

and in possession, of those certain two parcels of

real property which lie immediately northerly of

said '^Critical" area, and between Peoria and Wicks

Streets, and are numbered respectively, 6, and 10,

upon said map. That during said periods said

properties have been, and now are, improved, and

occupied and used by said plaintiffs, respectively,

for residential uses and purposes.

That said named plaintiff W. L. Galley is, and

for more than one year continuously last past has

been, the owner and in possession of that certain

parcel of real property which lies immediately
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northerly of said '^Critical" area, and between

Peoria and Wicks Streets, and is numbered 5 upon

said map, and is using, and during said entire

period has used said property for residential uses

and purposes.

That said named plaintiffs, Lillian Lewis, W. R.

Shadley, and George J. King, are, and continuously

last past for the periods since 1938 as to said Lillian

Lewis; December 1936, as to said W. R. Shadley,

and June 1946 as to said George J. King, respec-

tively, have been, resx)ectively, the owners, and in

possession of those certain three parcels of real

property which lie northerly of said '^Community

Park,'' and abut upon Wicks Street, on the wes-

terly side thereof, and are numbered, respectively, 7,

8, and 9, on said map. That during said periods, re-

spectively, said properties have been, and now are,

improved, and occu])ied and used by said named

plaintiffs, respectively for residential uses and

purposes. [138]

That said named plaintiff Jackson Earl Wheeler,

is, and for more than five years continuously last

past has been, in possession of that certain parcel

of real property located at the northeast corner of

Helen and Art Streets, northeasterly of said '^Criti-

cal" area, and numbered 33 upon said maj). That

said real proi)erty is, and during said entire period

has been, occupied and used by said Jackson Earl

Wheeler for residential uses and purposes.

That said property which comprises fifteen acres,

and which abuts upon Wicks Street on the westerly

said of said street, and immediatelv across said
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street from said ^'Criticar' area, and which is

marked ''Commmiity Park and Hall" upon said

map, is, and since 1928, continuously has been,

owned by the Park Department of said defendant

city and under the management of the Playground

Department of said defendant city. That said

property and the facilities thereof are, and for more

than one year immediately last past, were, patron-

ized and used by not less than 100 and sometimes

by 800 persons each day, and by not less than 1000

and sometimes by 2000 persons each week.

XXVIII.

That the Planning Commission; Park Depart-

ment ; Playground and Recreation Department, and

Board of Education, of said defendant city, have

actively, consistently, vigorously, and publicly, op-

posed each and every application for a variance

permit to conduct operations for the commercial

production of rock, sand, and gravel, within said

*^ Community" area, and are now opposed to the

conduct of such operations within or upon any lands

lying within said '^Community" area, either under

said variance permit, or otherwise, upon the

grounds, among others, that such operations would

he substantially and seriously detrimental to the

public welfare, health, and safety, and particularly

to the health and safety of many hundreds of young

children who attend the places of worship; assem-

bly; recreation, and training, maintained within

said area ; would be injurious to the properties

within said area which are publicly owned, main-
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tained, and operated; would ])e [139] substantially

and seriously injurious to a very large number of

properties in said area, in private o^\aiership; and

would destroy a substantial residential community

which has been builded during a period of nearly

thirty years ujjon public and private assurances, as

herein related, that said area would ])c maintained

and protected against any encroachment of the

business of commercially producing rock, sand and

gravel.

That this action is begun, and will be maintained,

upon behalf of said four agencies of said defendant

city, although not named as plaintiffs herein, be-

cause in their ownership and operation of valuable

properties within said ^'Community" area, and their

attitude in respect of the preservation thereof, as

herein set forth, the situation of said agencies is

similar to the situation of these named plaintiffs

in respect of their own properties, as herein set

forth.

XXIX.

That resident within said "Communitv" area

thi^re are, and for more than five years immediately

and, continuously last past there has been, more

tlian one thousand persons who are not named as

plaintiffs herein, but who, in the enjoyment of their

homes within said ^^ Community" area, and in their

health and safety, would be substantially, materially,

and injuriously affected in kind substantially as

would be these named plaintiffs, but in varying de-



Henry Wallace Winchester, et ah 365

gress of lesser frequency and intensity, from any

operation for the commercial production of rock,

sand, and gravel, within or upon said ^^ Critical"

area, excepting that none of the properties of said

persons would be in any danger of any encroach-

ment of any pit which might be excavated upon said

*^ Critical" area. That said numerous persons vig-

orously protest any conduct of any such operation

within said ^'Community" area, and for these rea-

sons this action is also begun, and will be maintained,

for their benefit.

That outside of said ^^ Community" area, but

adjacent thereto to the north, northwest, and south-

east thereof, and within said ^^Map" [140] area,

there exists, and continuously for more than five

years immediately last past there has existed, a

substantial residential development, and use of

property, as indicated by the numerous black

squares upon said map. That the inhabitants of

said area number more than three thousand, and

they will be substantially, materially, and injuri-

ously, affected by said proposed operations of said

John D. Gregg within and upon said /^Critical"

area, substantially identical in kind but with lesser

frequency and intensity, as these named plaintiffs,

in the security of their persons, and in the enjoy-

ment of their homes excepting that none of the

properties of said inhabitants will be in danger

from any encroachment of any pit which may
excavated upon said ^'Critical" area.
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XXX.

That said ^'Communitv" area lies at an altitude

of about one thousand feet, excepting that the ex-

treme northerly and northeasterly areas thereof are

fringed with low lying hills which rise in graceful

contours from the plane of said '^ Community" area

to varying elevations which at maximum are about

five hundred feet higher than the elevation of the

plane of said area. That said low lying hills, for

more than one year continuously preceding said

grant of said variance permit, were under extensive

development for the subdivision, improvement, and

use, thereof, for residential uses and purposes.

That within said *^ Community" area, two major

paved public highways, namely, Glenoaks Boulevard

and Sunland Boulevard, conjoin and provide a

practical, feasible, and economical, means for motor

transport north, south, east, and west, to the centers

of industrial and commei^cial activities throughout

the metropolitan Los Angeles area, wherein the

residents of said ^'Community" area may obtain

profitable emy)loyment.

That continuously for more than one year im-

mediately preceding the public announcement of

said grant of said variance permit, [141] there was

a heavy and continuing demand for residential lots

within said '^Critical" area, for residential, im-

provement and use.

That said American Legion Hall located on Sun-

land Boulevard as shown upon said map, is, and for

more than two years continuously last past has

been, owned, occupied, and used, by American
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Legion Post Number 520. That said American Le-

gion Post has, and had during said period, a mem-

bership of one hundred and twenty-five members.

That immediately, to wit, on October 3, 194G, upon

being informed that on the preceding day said City

Council had granted said variance permit, said

American Legion Post, by its letter addressed to

Honorable Fletcher Bowron, as the Mayor of said

defendant City, vigorously protested the grant of

said variance permit as subversive of the general

public welfare, health, and safety, and as particu-

larly destructive of the welfare, health, and safety,

of the inhabitants of said ^^ Community" area. That

said protest is, and ever since its making, as afore-

said, has been, a true reflection of the attitude of

said American Legionnaires in respect of said

variance permit.

That none of the areas of land owned, occupied,

or used, by the named plaintiffs, respectively, or of

those other persons similarly situated, and on whose

behalf this action is also begun and will be main-

tained, as aforesaid, is sufficiently large to support,

or justify, any commercially economical, feasible,

or practical, development or use for the commercial

culture of horticultural or agricultural products.

JvJ^JLL

That each of said named plaintiffs, and of those

numerous other owners who reside upon their prop-

erties, within said ^'( ommunity" area, respectively,

acquired his and their said premises, with the

knowledge that said '^Community" area had been
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restricted, as herein set forth, against any extension

therein of any operation for the commercial pro-

duction of rock, sand, and gravel, and in the belief,

and in reliance thereujion, that said ^^ Community"

area would be [142] developed, improved, and used,

as a predominantly residential area, immune, and to

remain inunune, to any encroachment therein, or

thereuj^on, of any operation for the commercial pro-

duction of rock, sand, and gravel, substantially in

accordance with a general policy for such improve-

ment, development, and use, and for such restriction,

in conformity with a master plan of governmental

zoning substantially as established and maintained

by said defendant city continuously for more than

thirty years prior to October 2, 1946, as herein set

forth.

That excepting for such knowledge, belief, and

reliance, said named plaintiffs would not have made

their investments, respectively, in the acquisition,

improvement, and use, of their said properties, as

aforesaid.

That at the time when said defendant John D.

Gregg acquired the lands which comprise said

^* Critical" area, as aforesaid, said defendants knew,

and the facts were, that said named plaintiffs had

acquired, improved, and used, and were, using their

said premises, respectively, for residential purposes,

as aforesaid, and that said defendant city, and said

land company in which said defendant John D.

Gregg, was, and is, president and a substantial

owner, as aforesaid, had actively encouraged said

named plaintiffs so to do, by their conduct as herein

set forth.
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XXXII.

That the lands lying within, and which constitute,

said ''Critical" area, are substantially the same in

the structure and placement of the materials of

which they are composed, and in their top soil con-

dition, and in their surface contour, as the lands

of these named plaintiffs, and of all other similarly

situated, for whose benefit this action is begun and

maintained.

XXXIII.

That said defendant John D. Glregg, threatens

to, and will unless restrained by the order or judg-

ment of the Court herein, enter upon said lands

within said ''Critical" area, and excavate thereon,

or [143] therein, for the commercial production of

rock, sand and gravel.

That in excavation of said threat said John D.

Gregg, since the grant of said variance permit on

October 2, 1946, and notwithstanding the notice

served upon him on behalf of these plaintiffs, as

aforesaid, has made an extensive excavation upon

his own land lying immediately southerly of Glen-

oaks Boulevard, as hereinbefore alleged, and, in

extension thereof, has excavated extensively upon

and beneath said Glenoaks Boulevard, opposite and

up to said "Critical" area, and has installed within

said excavations a large metal pipe within which

he proposes to operate the belt conveyor by which

he proposes to convey the materials which he
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threatens to excavate and primarily crush upon or

within said ^'Critical" area, under said variance

permit, to the processing plant which he maintains

and operates upon the property which he owns

southerly from said ''Critical'' area, and from said

Glenoaks Boulevard, as aforesaid.

That the ''primary crusher" referred to in con-

dition number 2 in the statement of the conditions

upon which said variance permit was granted, as

set forth in paragraph XVIII hereof, and which

"primary crusher" said John D. Gregg threatens

to use, and must and will use, in any operation for

the commercial production of rock, sand and gravel,

under said variance permit, within or upon the

lands which comprise said "Critical" area, is a

powerful crushing mechanism constructed of metal

which is necessarily and customarily used in such

an operation, for the purpose of crushing into many
smaller units at the place of excavation, the numer-

ous boulders encountered in such excavation, which,

in size and weight, are too large and heavy, without

such crushing, for economical, feasible, and practi-

cal, transportation from the place of their occur-

rence to the processing plant of the operator.

That such crushing operations will produce loud,

crunching, rasping, and obnoxious noises, and sub-

stantial quantities of dust and dirt, which will be

carried by the winds within said "Community"

area, to the homes of the inhabitants of said "Com-
munity" area, and to the [144] school, churches,

and other places of public and private assembly

within said "Commimity" area, as herein alleged,
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and" will substantially and materially interfere with,

interrupt, and impair, the comfortable enjoyment

of their homes and of said other places of assembly,

within said ''Community'' area, by the inhabitants

thereof.

That a substantial part of said offensive dust and

dirt will consist of a granular silica in powdery

form, which, upon being inhaled by the inhabitants

of said area, and particularly by children of tender

years, is conducive to the develo^jment and aggra-

vation of tuberculosis and other respiratory and

pulmonary afflications.

That a ''screen planting" upon the margins of

said "Critical" area, as required conditionally

withm said variance permit, would be a sham and

a farce. It would not prevent, it would invite, the

exploration of the tangled growth upon the brink

of the deep and dangerous pit by innumerable chil-

dren of tender years who reside within said "Com-

munity" area, or, otherwise, who visit the many
places of worship, recreation, training, and public

assembly, provided within said "Community" area,

and by its tendency to conceal the grave dangers,

otherwise obvious, and unavoidably incident to the

maintenance of such a pit in such a commimity, said

^'screen planting" would substantially contribute

to the gruesome sacrifice of children dead and in-

jured, whi(5h the present and future generations

would be required to make to such a misconceived

public necessity, as the records of the Coroner's

office of this county verify, as herein alleged.
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XXXIV.

That said conduct of said defendant city in the

purported exercise of its police power m respect

of the zoning of said '^community" area, is oppres-

sive and discriminatory wherein under and by its

said conduct of October 2, 1946, it granted unto

said defendant John D. Gregg said variance permit,

which was and is a special right and privilege not

given, but denied, to all other owners of real [145]

property situated in said '^Community" area. That

said act by said defendant city, was and is in excess

of the just limits of its police power, is in violation

of Article 1, Section 21, of the Constitution of the

State of California, and of the Constitution of the

United States of America, and is void.

XXXV.

That said conduct of said defendant city in the

purported exercise of its police power in respect

of the zoning of said ''Community" area, wherein

it granted said variance permit to said defendant

John D. Gregg, constitutes a taking of the proper-

ties of these named plaintiffs, and of all others

similarly situated within said ** Community'^ area,

wdthout any public necessity therefor, and without

just compensation to said persons, or to any of them,

in violation of the constitutions, respectively, of the

State of California, and of the United States of

America, and is void.
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XXXVI.

That said conduct of said defendant city, in the

purported exercise of its police power, as aforesaid,

wherein it granted said variance permit to said de-

fendant John D. Gregg, is, and was, an unjust,

oppressive, and arbitrary, exercise of its police

power, and is an unwarranted invasion and con-

fiscation of the properties, and property rights, of

these named plaintiffs, and of all others similarly

situated within said ^'Community" area, and is

void.

XXXVII.

That the conduct of said defendant city, in the

purported exercise of its police power, as aforesaid,

wherein it granted said variance permit to said

defendant John D. Gregg, bears no relation to the

ends for which the police power exists, but is a

clear and deliberate invasion under the guise of the

police power, of the personal and property rights

of these named plaintiffs, and of all others similarly

situated within said ^'Community" area, for whose

benefit this action is begun and maintained, and is

void. [146]

XXXVIII.

That the real purpose of the eleven members of

the City Council of said defendant city, who voted

for the grant of said variance permit, and by whose

votes said permit was granted, was not to protect

the public welfare, health, or safety, or to promote

any objective of any just or permissible exerci.'^e of
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the police power of said defendant city, but was

for the purpose of preferring said John D. Gregg

as against all other i3roperty owners within said

*^ Community'' area, in the use and enjoyment of

their properties within said area, respectively, and

to enable said John D. Gregg to vastly expand his

operations of producing rock, sand, and gravel, com-

mercially, by the use of his facilities therefor, now

maintained by him upon a tract of land comprising

about sixty-two and one-half acres, situated within

said M-3 zone adjoining said '^Community" area

to the south, as aforesaid, and of which land only

about 35 acres have been excavated, without the

necessity or expense of removing his said facilities

to a diiferent location in order to expand his owner-

ship of lands upon which, by the use of said process-

ing facilities, he could engage in the commercial

production of rock, sand, and gravel.

That the strict and literal interpretation and en-

forcement of the provisions of said zoning laws as

to the lands within said *^ Community" area, includ-

ing the lands which comprise said ^* Critical" area,

would not produce, or accentuate, any practical dif-

ficulties, unnecessary hardships, or results incon-

sistent with the general purposes of said zoning

laws, in relation to said defendant John D. Gregg,

or otherwise.

That plaintiffs are informed and believe, and

therefore allege, that said defendant John D. Gregg,

is, and for more than five months continuously last

past, has been the owner, or in control of, more than

one hundred and forty acres of unexcavated land



Henry Wallace Winchester, et al, 375

situated within the San Fernando Valley within

the corporate limits of said defendant city, which

lands are as well, or are better adapted to [147]

the commercial production of rock, sand, and gravel,

than are the lands which comprise said ^'Critical"

area, and upon which the conduct of such operations

is permissible, and upon which such operations

could be conducted by him, economically, feasibly,

and practically.

XXXIX.

That if operations for the commercial production

of rock, sand, and gravel, are extended to, and

conducted within, or upon any of the lands lying

within said ^* Critical" area, and within the provi-

sions of, said variance permit, the enjoyment by

these named plaintiffs and of others similarly situ-

ated in said ''Community" area, of their said homes

and properties within said ''Community" area, will

be substantially, materially, and seriously, disturbed,

interfered with, interrupted, and diminished, im-

mediately, and that the injuries and damage arising

therefrom will progressively expand as such opera-

tions are extended upon, or within, said "Critical"

area, and that by reason thereof these plaintiffs,

and all other persons similarly situated within said

area, would be substantially and irreparably dam-

aged.

XL.

That if operations for the commercial production

of rock, sand, and gravel, are extended to, and con-

ducted within or upon the lands lying within said
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''Critical" area, under and within the provisions of

said variance permit, the actual value, and the rea-

sonable market value, of the properties, respectively,

of these named plaintiffs and of all others similarly

situated with said ''Community" area, located

within said "Community" area, as herein described,

will be immediately, substantially, and materially,

depreciated, and progressively, as such operations

continue, will be substantially destroyed, and that

thereby these named plaintiffs and all others

similarly situated within said "Community" area,

will be irreparably [148] and permanently damaged.

XLI.

That said defendant John D. Gregg, by his con-

duct as herein set forth, is estopped to claim or

exercise any right, privilege, or benefit, under said

variance permit, or to conduct any operations

within or upon the lands which comprise said "Criti-

cal" area, for the commercial production of ro<ik,

sand, or gravel.

XLII.

That said defendant city by its conduct, as herein

set forth, is estopped to grant said variance permit,

or to permit said John D. Gregg to exercise or

enjoy any benefit, right, or privilege, under said

variance permit, or to authorize or permit any ex-

tension of any operation for the commercial produc-

tion of rock, sand, or gravel, into said "Community"
area, or within or upon any of the lands located

within said "Communitv" area, or within said

"Critical" area.
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XLIII.

That in the circumstances herein alleged, right

and justice demand that in order to prevent mani-

fest wrong and injustice to the innumerable per-

sons, organizations, and public agencies, for whose

benefit this action is begun and maintained, as

herein set forth, said defendant city be permanently

enjoined from authorizing, or permitting, said John

D. Gregg, or anyone, to conduct any operation for

the commercial production of rock, sand, or gravel,

within or upon any lands located within said ^^Com-

munity" area, and that said grant of a variance

permit to said John D. Gregg to conduct such opera-

tions within said area be declared void as an act

in excess of any reasonable exercise of the police

power of said defendant city, and that said defend-

ant John D. Gregg be permanently enjoined from

exercising any right or privilege which derives from

said purported grant of a variance permit.

XLIV.

That said John D. Gregg does not reside, and

never has [149] resided, within said ^^ Community"

area, and all of his revealed thought, activities, and

energy, have been, and are being, expended toward

the destruction of said community, and not at all

toward the preservation and upbuilding of said

community.

That by reason of the conduct of said defendant

John D. Gregg, as aforesaid, the occupancy by

these named plaintiffs, of their homes, respectively,

has been, and is, rendered substantially and ma-

terially uncomfortable, and their enjoyment of their
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homes and properties, respectively, has been, and

is, substantially, materially, and grievously, intor-

ferred with and impaired, and that by reason

thereof these named plaintiffs have been damaged

in the sum presently undeterminable, but in excess

of one hundred thousand dollars, and that said

injury and damage is a continuing tangible injury

and damage, and that a monetary evaluation thereof

is materially higher each ensuing day. That no

part of said damages has been paid, or in any man-

ner satisfied, and the whole thereof is owing and

unpaid.

XLV.

That said conduct of said defendant John D.

Gregg, has been, and is, oppressive, fraudulent, and

malicious, in respect of these named plaintiffs and

of all others, similarly situated in said '* Commun-
ity" area, and this action, therefore, is a proper

action in which to assess against said defendant

John D. Gregg punitive damages for the sake of

example, and by w^ay of punishing said defendant

for his said conduct, and that the sum of $250,000.

is a reasonable sum to be assessed herein for said

purposes.

XLVT.

That plaintiffs do not have any plain, adequate,

or speedy action of law.

Wherefore, plaintiffs pray that:

(1) the action of said defendant City in grant-

ing said variance pemiit, and said variance permit,

be declared void, and of [150] no force, virtue, or

effect, in law or in equity;
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(2) that said defendant City be enjoined from

granting or undertaking to grant, any variance

permit under existing zoning laws, for the conduct

of and from permitting any operation upon or

within any lands situated within said ** Community''

area, for the commercial production of rock, sand,

and gravel

;

(3) that said John D. Gregg be enjoined from

exercising any right, benefit, or privilege, under said

variance permit, and from conducting any opera-

tion for the commercial production of rock, sand,

and gravel, within, or upon, any of the lands situ-

ated within said ^'Critical" area, or within said

''Community" area;

(4) that each of said defendants be prelimin-

arily restrained from doing anything as to which

their permanent restraint is herein sought;

(5) that plaintiffs have and recover from said

defendant John D. Gregg, their actual damages

accrued up to the date of judgment herein, as the

same may be determined upon the trial hereof;

(6) that plaintiffs do have and recover of said

defendant John D. Gregg, punitive damages in the

sum of $250,000, for the sake of example, and by

way of punishing said defendant for his conduct as

herein alleged, and

(7) that plaintiffs have such other and further

relief as to the court shall seem equitable, and for

costs of suit.

/s/ OLIVER O. CLARK,
/s/ ROBERT A. SMITH,

Attorneys for Plaintiffs.
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State of California,

County of Los Angeles—ss.

Jackson Earl Wheeler being by me first duly

sworn, deposes and says: That he is one of the

plaintiffs in the above entitled action; that he has

read the foregoing Complaint in Equity for In-

junction and knows the contents thereof; and that

the same is true of his own knowledge, except as

to the matters which are therein stated upon his

information or belief, and as to those matters that

lie believes it to be true.

/s/ JACKSON EARL WHEELER.

Subscribed and sworn to before me this 22nd

day of November, 1946.

/s/ ROBERT A. SMITH,
Notary Public in and for said County and State.

My Commission Expires Sept. 23, 1948.

[Endorsed]: Filed Nov. 22, 1946. [152]
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In the Superior Court of the State of California,

in and for the Count}^ of Los Angeles

No. 522031

JACKSON EARL WHEELER, et al..

Plaintiffs,

vs.

J. D. GREGG, et al..

Defendants.

Holbrook & Tarr and Clyde P. Harrell, Jr., 740

Rowan Bldg., Los Angeles 13, Calif. MI 2191; and

Donald J. Dunne, 215 W. 7th St., Los Angeles, Cal.

(TR. 7036), Attorneys for defendant John D.

Gregg. ' '

ANSWER OF THE DEFENDANT J. D. GREGG
Defendant J. D. Gregg, for himself alone, an-

swers plaintiffs' complaint on file herein as follows:

L

This defendant admits the allegations contained

in paragraphs I and XXI of plaintiffs' <3omplaint.

II.

This defendant denies, both generally and spe-

cifically, each and every allegation contained in

paragraphs III, IV, X, XI, XIV, XVI, XX,
XXIV, XXV, XXVI, XXVII, XXVIII, XXIX
XXXI, XXXII, XXXIV, XXXV, XXXVI,
XXXVII, XXXVIII, XXXIX, XL, XLI, XLII,
XLIII, XLIV, XLV and XLVI- .-of • plaintiHs'

complaint.
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III.

Answering paragraph II of plaintiffs' complaint,

this defendant admits that during the year 1934

he began, and subsequent thereto [154] accom-

plished, the excavation of rock, sand and gravel

on a tract of land of approximately 62 acres owned

by him, which said land lies in M-3 Zone and is

distant about 300 feet southerlv from Glenoaks
t-'

Boulevard. This defendant further admits that

he maintains upon said land machinery and equip-

ment and other facilities for the excavation of rock,

sand and gravel, and for the processing of the same

for market.

Further answering said paragraph II of plain-

tiffs' complaint, this defendant alleges that he has

not sufficient information or belief to enable him

to answer any of the other allegations contained in

said x>ai"agi*3,ph, and basing his denial on the lack

of such information or belief denies, both generally

and specifically, each and every allegation contained

in said paragraph not expressly admitted in this

answering paragraph.

IV.

Answering paragraph V of plaintiffs' complaint,

this defendant admits that on the IGtli day of Feb-

ruary, 1916, the City of Los Angeles enacted Ordi-

nance No. 33,761, and that said ordinance remained

in full force and effect until the same was re-en-

acted and superseded by the provisions of Ordinance

No. 74,140, which ordinance became effective Oc-

tober 27, 1934. This defendant further admits that
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on or about the 11th da}^ of April, 1918, certain

lands which comprise the area described as a map
area on Exhibit A attached to plaintiffs' complaint

were annexed to the City of Los Angeles.

But this defendant denies, both generally and

specifically, each and every allegation contained in

said paragraph V of plaintiffs' complaint not ex-

pressly admitted in this answering paragraph.

V.

Answering paragraph VII of plaintiffs' com-

plaint, this defendant alleges that he has not suf~

ficient information or belief to enable him to answer

the allegations contained in paragraph VII of

plaintiffs' [155] complaint, and basing his denial

upon the lack of such information or belief denies,

both generally and specifically, each and every alle-

gation contained in said paragraph VII.

VL

Answering paragraph VIII of plaintiffs' com-

plaint, this defendant alleges that he has not suf-

ficient information or belief to enable him to answer

the allegations contained in paragraph VIII of

plaintiffs' complaint, and basing his denial upon

the lack of such information or belief denies, both

generally and specifically, each and every allegation

contained in said paragraph VIII.

VII.

Answering paragraph TX of plaintiffs' complaint,

this defendant admits that during the years 1945
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and 1946 the defendant City of Los Angeles made

an extensive re-survey and study of its master plan

of zoning within its municipal boundaries, including

the area lying in what is commonly known and re-

ferred to as the San Fernando Valley, and on March

7, 1946, enacted Ordinance No. 90,500, which said

ordinan<ie became effective on June 1, 1946. But

this defendant denies each and every allegation

contained in said paragraph IX not expressly ad-

mitted in this answering paragraph; and alleges

that said Ordinance No. 90500 among other things,

amended Article 2 of Chapter 1, of the Los Angeles

Municipal Code; that it is provided by the provi-

sions of Section 12.24 of the Los Angeles Municipal
' Code, in part, as follows

:

^'A. Location of Permitted L'ses—Wherever it

is stated in this Article that the following uses may
be permitted in a zone if their location is first ap-

proved by the Commission, said uses are deemed to

be a part of the development of the Master Plan or

its objectives and shall conform thereto. Before

the Commission makes its final determination a

•public hearing by the Commission shall be manda-

tory for certain uses and optional for others: [156]

"1. Uses for which at least one public hear-

ing shall be held include : airports or aircraft

landing fiields; cemeteries; educational institu-

tions; and golf courses (except driving tees or

ranges, miniature courses and similar uses

operated for commercial ]^urp()ses).

"2. Uses for which a public hearing is op-

' tionai include: churches (ex<3ept rescue mission
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or temporary revival) ; schools, elementary and

high; and public utilities and public service

uses or structures.

^^B. Additional Uses Permitted—The Commis-

sion, after public hearing, may permit the following

uses in zones from which they are prohibited by

this Article where such uses are deemed essential

or desirable to the public convenience or welfare,

and are in harmony with the various elements or

objectives of the Master Plan:

*^1. Airports or aircraft landing fields.

'^2. Cemeteries.

^*3. Development of natural resources (ex-

cluding the drilling for oi' producing of oil, gas

or other hydrocarbon substances) together with

the necessary buildings, apparatus or appurte-

nances incident thereto.

''4. Educational institutions.

**5. Governmental enterprises (federal, state

and local).

6. Libraries or museums, public.

7. Public utilities and public service uses

or structures. * * *

^'C. Procedure—Written applications for the

approval of the uses referred to in this Section shall

be filed in the public office of the Department of

City Planning upon [157] forms prescribed for that

purpose by the Commission.

^^The procedure for holding public hearings shall

be the same as that required in Sec. 12.32-C.
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''l-he Commission shall make its findings and de-

termination in writing within forty (40) days from

the date of filing of an application and shall forth-

with transmit a copy thereof to the applicant. No
decision of the Commission under this Section shall

become effe<3tive until after an elapsed period of ten

(10) days from the date the written determination

is made, during which time the applicant, or any

other person aggrieved, may appeal therefrom to

the City Council in the same manner as provided

for in Sec. 12.32-E.

''In approving the uses referred to in this Sec-

tion, the Commission shall have authority to impose

such conditions as are deemed necessary to protect

the best interests of the surrounding property or

neighborhood and the Master Plan. M

VIII.

Answering paragraph XII of plaintiffs' com-

plaint, this defendant admits that in the year 1941

he became President of the Los Angeles Land and

Water Company and is the owner of an interest in

said Company. But this defendant denies, both gen-

erally and specifically, each and every allegation

contained in jiaragraph XII of plaintiffs' e()m])laint

not expressly admitted in this answering paragra])h.

IX.

Answering paragraph XIII of plaintiffs' com-

• plnint, this defendant admits that within five years

last past he has acquired by purchase several sep-

arate parcels of land located within the aiea de-
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scribed by plaintiff as a '^critical" area; but this

defendant denies, both generally and specifically,

each and every allegation contained in said para-

graph [158] XIII not expressly admitted in this

answering paragraph.

X.

Answering paragraph XV of plaintiffs' com-

plaint, this defendant admits that on Jime 2, 1946,

he filed an application with the Planning Commis-

sion of the City of Los Angeles, requesting that the

said Planning Commission grant to him "a condi-

tional use permit" authorizing him to use the prop-

erty described in paragraph I of plaintiffs' com-

plaint for the purpose of mining rock, sand and

gravel on said real property. This defendant ad-

mits that in support of said application he repre-

sented to the defendant City of Los Angeles that

the real property last above referred to was com-

posed of gravel beds and was primarily suitable only

for the production of rock, sand and gravel, and

that the use to which this defendant proposed to

put said real property was in harmony with the

various elements and objectives of the master plan

of zoning as enacted by the defendant City. This

defendant further admits that he represented to the

City of Los Angeles in sup])ort of said application

that there were about 310 acres of rock-bearing land

in M-3 Zone in the San Ferdnando Valley, and that

approximately only 23,000,000 tons were available

to existing plant facilities and that such tonnajj^:^

w^as not sufficient to meet the demands of the market
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of the City of Los Angeles for any reasonable period

of time. This defendant further admits that he rep-

resented to the defendant City of Los Angeles in

support of said application for a conditional use

permit that the real property described in para-

graph I of plaintiffs' complaint was not desirable

and was unsuitable for residential purposes but this

defendant denies, both generally and specifically,

each and every allegation contained in said para-

graph XV not expressly admitted in this answering

paragraph.

XL

Answering paragraph XVII of plaintiffs' com-

plaint, this defendant denies, both generally and

specifically, each and every allegation [159] con-

tained in said paragraph XVII; and alleges that

after a public hearing held by the City Planning

Commission on June 20, 1946, on July 25, 1946, said

Commission, by unanimous vote of its members

present, denied defendant's application for a condi-

tional use permit and rendered its decision in writ-

ing; that a copy of said decision is attached hereto

marked Exhibit *'A,'' and the same is hereby re-

ferred to and by such reference made a part hereof.

XII.

Answering paragraph XVIII of plaintiffs' com-

plaint, this defendant admits the allegations con-

tained in said paragraph, and alleges that at the

tiuK^ the City Council of the City of Los Angeles

granted the application of this defendant said City

Council made certain findings, which said findings
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are included in the minutes of its meeting held Oc-

tober 2, 1946. A true and <3orrect copy of said min-

utes are attached hereto marked Exhibit ^^B," and

the same is hereby referred to and by such reference

made a part hereof.

XIII.

Answering paragraph XIX of plaintiffs' com-

plaint, this defendant admits that the gxanting of

said application was accomplished by the affirma-

tive vote of eleven members of the Citv Council,

who, within eight months immediately preceding

said grant, had voted for the adoption of Zone Ordi-

nance No. 90,500 on March 7, 1946. But this defend-

ant denies, both generally and specifically, each and

every allegation contained in said paragraph XIX
not expressly admitted in this answering paragraph.

XIV.

Answering paragraph XXIII of plaintiffs' com-

plaint, this defendant alleges that he has not suffi-

cient information or belief to enable him to answer

the allegations contained in paragraph XXIII of

plaintiffs' complaint, and basing his denial upon

the lack of such information or belief denies each

and every allegation contained in said paragraph.

Answering paragraph XXX of plaintiffs ' com-

plaint, this defendant admits that there is an Amer-
ican Legion Hall located on Sunland Boulevard, Init

this defendant alleges that he has not sufficient in-
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formation or belief to enable liini to answer any

other of the allegations contained in said paragraph

XXX, and basing his denial upon such lack of in-

formation or belief denies, both generally and spe-

cifi-cally, each and every allegation contained in said

paragraph XXX.

XVI.

Answering paragraph XXII and XXXIII of

plaintiffs' complaint, this defendant admits that he

wiMj unless restrained by order of court, enter on

the lands described in paragra])h I of plaintiffs'

complaint, and described b}'^ phxintiff as a '* critical"

area, and excavate thereon for the commercial pro-

duction of rock, sand and gravel. This defendant

furthei' admits that since the granting of said con-

ditional use permit on October 2, 1946, he has made

an exc^xvation across Glenoaks Boulevard and has

caused to be installed a large metal pipe within

v^hich he proposes to operate a conveyor belt to con-

vey materials from the property described in pai'a-

graph I of plaintiffs' complaint, lying northerly of

Glenoaks Boulevard and referred to by plaintiffs as

a ^f critical" area, to the processing plant which he

now maintains and operates on the property whicli

he owns immediately southerly of said Glenoaks

Boulevard.

This defendant fui'ther admits that he proposes

to use a ^^ primary crusher" on the lands described

in f)ar'agraph I of plaintiffs' complaint and referred

to by plaintiff as a "critical" area, and that such
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'^primary crusher" is a powerful crushing mechan-

ism constructed of metal which is necessarily and

customarily used in such operations for the purpose

of crushing into many smaller units at the i)lace of

excavation numerous boulders en<^ountered in such

excavation which in size and weight are too large

and heavy without such crushing for economical,

feasible and practical transportation from the place

of their occurrence to the processing plant of the

operator. But this defendant denies, [161] both

generally and specifically, each and every allegation

contained in said paragraphs XXII and XXXIII
not expressly admitted in this answering paragraph.

As a second, separate and affirmative defense, this

defendant alleges as follows

:

I.

That all of the lands described in paragraph I of

plaintiffs' complaint are rock, sand and gravel de-

posits containing rock, sand and gravel materials of

the highest quality. That said lands comprise a part

of the Tujunga Wash and until the construction of

Hanson Dam by the Los Angeles County Flood Con-

trol District in or about the year 1940 said lands

were subject to inundation. That the deposit of first-

grade rock, sand and gravel within said lands is

approximately 100 feet in depth on the southerly

end thereof and 50 to 60 feet in depth on the north-

erly end thereof. That rock, sand and gravel opera-

tions and excavations have been carried on in the

vicinity of this area ever since the year 1908.
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II.

That during the years 1945 and 1946 the City of

Los Angeles conducted an extensive survey relating

to the zoning of land within the corporate limits of

the City of Los Angeles and after making said sur-

vey enacted Ordinance No. 90,500. Said ordinance

went into effect on June 1, 1946. Said ordinance,

among other things, amends Article 2, Chapter 1,

of the Los Angeles Municipal Code and provides

for the first comprehensive system of zoning ever

enacted in the City of Los Angeles. Until the ena-ct-

ment of said ordinance no specific zoning covered

any of the real property described in paragraph T

of plaintiffs' complaint or referred to on Exhibit A
attached to plaintiffs' complaint. That all of the

land last-above described was subject to Ordinance

No. 74,140, adopted by the City of Los Angeles Oc-

tober 27, 1934. That said Ordinance No. 74,140 was

enacted for the purpose of [162] limiting the use of

land for any purpose other than residential, unless

and until said lands were included in a specific

zoning plan covering said property or a variance

from the provisions thereof was granted in accord-

ance with the procedure prescribed thereby.

II.

By the provisions of Section 12.24 of the Los

Ancreles Municipal Code, as amended by Ordinance

No. 90,500, it was provided that the City Planning*

Commission of the Cit}^ of Los Angeles might
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authorize the use of any lands within the City of

Los Angeles for the purpose of the development

of natural resources, and if such use was expressly

authorized that the same should be deemed in

accordance with the master plan. The applicable

provisions of Section 12.24 of the Los Angeles

Municipal Code are set forth in paragraph VII of

this answer, and the same are hereby referred to

and made a part of this second, separate and affirm-

ative defense to the same extent as though the

same were fully set forth at this point.

Pursuant to the procedure prescribed by said

section, on June 2, 1946, this defendant filed an

application with the City Planning Commission of

the City of Los Angeles, requesting that he be

granted a conditional use permit authorizing him

to use the lands described in paragraph I of plain-

tiffs' complaint for the purpose of mining; for rork,

sand and gravel thereon. Thereafter, and after

notice duly given, the City Planning C ommissi<)n

held a public hearing, at which time those opposing

and those favoring the granting of the application

were allowed in excess of our hour each to present

their case. That on said date the Planning Com-
mission took the matter under submission and on

July 25, 1946, denied the application of this

defendant.

III.

On August 1, 1946, this defendant, pursuant to

the provisions of Subdivision C of Section 12.24

of the Los Angeles Municipal Code, hied liis ai ;])eal
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to the City Council. The City Council referred it

to its duly constituted City Planning Connnittee,

and on September 26, 1946, [163] after notice duly

given, said City Planning Committee held a public

hearing on the application, and thereafter made its

findings and report to the City Council in tlie woi-ds

and in the figures set forth in the minutes of th(^

Council of the City of Los Angeles dated October 2,

1946, a copy of which said minutes are attached

hereto and marked Exhibit '^B,'' and on October

2, 1946, the City Council of the City of Los Angeles,

by a vote of eleven of its members, adopted the

report of its City Planning Committee and granted

to this defendant its application for a conditional

use permit, under the terms and conditions recited

in the minutes of the City Council as of October 2^

1946.

IV.

That this defendant will conduct operations for

the mining of rock, sand and gravel in strict accord-

ance with the provisions and conditions of said

permit.

V.

That the lands described in paragraph I of

plaintiffs' complaint are located in a zone where

mining for rock, sand and gravel is permitted, and

was expressly authorized by the action of the City

Council on October 2, 1946. That the use which

defendant will make of this property is a com-
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mercial use, and his oj)erations will be only such

as are reasonable and necessary for the operation

of his business, and under the terms and conditions

recited in the permit issued by the City Council

on October 2, 1946. That such operations will not

constitute a nuisance, and that he will not employ

any unnecessary or injurious methods in said

operations.

Wherefore, this defendant prays that plaintiffs

take nothing by reason of this action; that the

same be dismissed; that this defendant recover

his costs of suit herein incurred, and such other

and further relief as to the court may seem meet

and just in the premises. [164]

HOLBROOK & TARE and

CLYDE P. HARRELL, JR.,

DONALD J. DUNNE,

By /s/ CLYDE P. HARRELL, JR.,

Attorneys for Defendant,

J. D. Gregg. [165]
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EXHIBIT ^^A"

July 25, 1946.

Citv Plan Case 962

(Copy)

Mr. John M. Gregg

P. O. Box 110

Whittier, California

Re : Application for Conditional Use for the Exca-

vation of Rock, Sand and Gravel on Wicks

Street, Dronfield Avenue, Pendleton Street and

Glenoaks Boulevard.

Dear Mr. Gregg:

The excellent arguments made by both applicant

and protestants in this case have reduced the prob-

lem to the basic consideration of what use of the

land in question best serves the public need.

After the fullest discussion, the City Planning

Commission members are of the unanimous opinion

:

1. That the highest and best use of the property

in question is not that of excavating for gravel,

sand and rock;

2. That, in view of reliable information to the

effect that there are 451 acres of potential

gravel beds in M-3 zoned land in the San

Fernando Valley in which excavations have

not yet been begun, there is at this time no
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public necessity for extending the conditional

use privilege under Section 12.24 of the Zoning

Ordinance.

The granting of the request is therefore unani-

mously denied.

Very truly yours,

WM. H. SCHUCHARDT,
President. [166]

EXHIBIT ^^B''

Excerpt from Minutes of the Council of the City

of Los Angeles Meeting held October 2, 1946.

(Vol. 321, Pages 374-376, Inc. File No. 24473)

The Planning Committee reported as follows

:

In the matter of communication from the City

Planning Commission relative to appeal of John D,

Gregg from the decision of said Commission in

denying his application for conditional use for

the excavation of rock, sand, and gravel on real

property in the San Fernando Valley bounded

generally by Wicks Street, Dronfield Avenue and

its southerly extension, Pendleton Street and Glen-

oaks Boulevard, more particularly described in said

application, as amended, of said communicant to

the said Commission and known as City Plan

Case No. 962.

In accordance with provisions of the zoning

ordinance, your Committee conducted a public

hearing on this matter whereat proponents and
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opponents of the question were heard and although

a considerable number of protests were filed, after

careful consideration of all the facts jiresented and

a study of same, it is our opinion that the said

use should be permitted.

We therefore reconmiend in accordance with

the requirements of the zoning ordinance that the

Council make the following written findings of fact:

The Council finds that the findings of the City

Planning Commission on which said Commission's

decision was based denying this application were

in error for the following reasons:

1. That the property involved is situated in a

district, the character of which is unsuited for

residential purposes.

2. That the land in question is composed of

gravel beds and is primarily suitable only for

production of sand, rock, and gravel. [167]

3. That the proposed use of this property is

deemed essential to the public convenience and

welfare and is in harmony with the various

elements or objectives of the master plan.

4. That under the conditions to be imposed the

proposed use would not be detrimental to sur-

rounding developments and would not ad-

versely affect individual property rights or in-

terfere with the enjoyment of property rights

of ])roperty owners in the vicinity or affect

any legal right of such property owniers.

5. While there are about 450 acres of rock bear-

ing land in M-3 zones in the area only 23,-

000,000 tons are available to existing plant
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facilities and this amount is not sufficient

to meet public and private demand for rock

aggregates.

We further find from the foregoing reasons that

the public necessity, convenience, and general wel-

fare require that this appeal be granted and the

conditional use be permitted as requested subject

to the following conditions:

1. That the applicant construct a 6-foot cyclone

type mesh wire fence around the said prop-

erty, including barbed wire on the top of said

fence providing the Fire Department grants

permission for same.

2. That no permanent plant building or structure

be installed or maintained on said property

and that all material excavated be mined by an

electrically powered shovel and primary

crusher and transported by a conveyor belt

system running through a tunnel or tunnels

under Glenoaks Boulevard to the plant now
owned and operated by applicant, lying south-

westerly of said Boulevard and processed at

said plant.

3. That a setback line of fifty feet from all

property lines and existing streets be main-

tained and that slopes of excavations be main-

tained at one foot to one foot.

4. That the area between all property lines or

street line and 50 foot setback be screen

planted progressively as excavations proceed.

We Further Recommend that permission be

granted to said applicant to make such excavations
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in Gleiioaks Boulevard as may be necessary to in-

stall and house the necessary conveyor belts, such

excavations to be made in accordance with specifi-

cations of and at the location approved by the Board

of Public Works.

Mr. Kasmussen moved, seconded by Mr. Henry,

that said report as read be adopted.

Mr. Warburton moved, seconded by Mr. Rasmus-

sen, that twenty minutes be allotted to each side to

present their case.

Which motion was adopted by a unanimous vote.

Thereupon Mr. John D. Gregg, appellant, ad-

ressed the Council and made a statement as to })ast

operations of his company, and of the demand for

rock and gravel at the present time.

Mr. Jackson Wheeler, home owner and represent-

ing other property owners, thereupon addressed the

Council in opposition to granting the application.

Mr. Paul McMahon of the Board of Education,

and Mr. George Hjelte of the Playground and Rec-

reation Department, addressed the Council speak-

ing in opposition to granting the permit owing to

hazardous conditions that will be created.

Mr. Davies then moved, seconded by Mr. War-

burton, that Mr. H. P. Cortelyou, Director of the

Bureau of Maintenance and Sanitation, be re-

quested to attend the Council session and speak

upon the (luestion.

Which motion was adopted by a unanimous vote.

While awaiting Mr. Cortelyou 's attendance at the

Council session, Mr. Henry moved, se<!onded by Mr.

Rasnjussen, that ten minutes be allotted to the ap-

pellant for rebuttal.
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Which motion was adopted by a unanimous vote.

Whereupon Mr. Clyde Harrell, representing the

appellant, and Mr. Eobert Mitchell, President of

the Consolidated Rock Products Company, again

reiterated the necessity of granting the application.

Mr. Cortelyou then being present in the Council

Chamber, addressed the Council stating that any-

thing he might say was his own opinion as an

individual and as Director of the Bureau of Mainte-

nance and Sanitation and that he was not appearing

in behalf of, or by authority of the Board of Public

Works.

Mr. Cortelyou stated that if there is not a suf-

ficient suppl}^ of aggregate in the San Fernando

Valley available for use upon City work, it would

be necessary to secure same from greater distances,

which would necessarily increase the length of haul

and undoubtedly increase the -cost to the City.

Mr. Warburton then moved, seconded bv Mr. Ras-

mussen, that further consideration of the matter be

continued until the meeting of the Council to be

held December 3, 1946, and in the meantime the City

Engineer be instructed to make a survey of avail-

able supplies of ro-ck and sand deposits in the San

Fernando Valley and report thereon to the City

Council.

Upon calling the roll the members voted as fol-

lows : Ayes—Messrs. Holland, Warburton and Presi-

dent Moore (3) ; Noes—Messrs. Austin, Bennett,

Christensen, Cronk, Davenport, Davies, Harby,

Henry, Rasmussen and Timberlake (10).
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The President declared the motion to continue

failed of adoption, and instructed the Clerk to call

the roll on the adoption of the report of the Com-

mittee, and upon calling the roll the members voted

as follows: Ayes—Messrs. Austin, Bennett, Cronk,

Davenport, Davies, Harby, Henry, Holland, Ras-

mussen, Timberlake and President Moore (11)

;

Noes—Messrs. Christensen and Warburton (2).

The President declared the committee report

adopted.

State of California,

County of Los Angeles—ss.

J. D. Gregg, being first duly sworn, deposes and

says: that he is one of the defendants in the

entitled action; that he has read the foregoing

answer and knows the contents thereof; and that

the same is true of his own knowledge, except as to

the matters which are therein stated upon his infor-

mation or belief, and as to those matters that he

believes it to be true.

/s/ J. D. GREGG.

Subscribed and sworn to before me this 3rd day

of January, 1947.

[Seal] /s/ STANLEY MATTHEWS,
Notary Public in and for the County of Los Angeles,

State of California.
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Affidavit of Service by Mail—1013a, C. C. P.

State of California,

County of Los Angeles—ss.

Clyde P. Harrell, Jr., being first duly sworn, says:

That affiant is a citizen of the United States and a

resident of the County of Los Angeles ; that affiant

is over the age of eighteen years and is not a party

to the within and above entitled action; that affiant's

business/residence address is: 740 Rowan Bldg.,

Los Angeles 13, California; that on the 3rd day of

January, 1947, affiant served the within Answer on

the Attorneys for plaintiffs in said action, by plac-

ing a true copy thereof in an envelope addressed to

the attorneys of record for said plaintiffs at the

residence/office address of said attorneys, as

follows: Oliver C. Clark and Robert A. Smith, 818

Garfield Building, Los Angeles 14, Calif., and by

then sealing said envelope and depositing the same,

with postage thereon fully prepaid, in the United

States Mail at Los Angeles, California, where is

located the office of the attorney for the person by

and for whom said service was made.

That there is delivery service by United States

mail at the place so addressed or/and there is a

regular communication by mail between the place

of mailing and the place so addressed.

/s/ CLYDE P. HARRELL, JR.

Subscribed and sworn to before me this 3rd dav

of January 1947.

[Seal] /s/ STANLEY MATTHEWS,
Notary Public in and for the County of Los Angeles,

State of California.

[Endorsed] : Filed Jan. 3, 1947.
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In the Superior Court of the State of California

in and for the County of Los Angeles

No. 522031.

JACKSON EARL WHEELER, et al.,

Plaintiffs,

vs.

J. 1). GREGG, et al.,

Defendants.

Holbrook & Tarr and Clyde P. Harrell, Jr., 740

Rowan Building, Los Angeles 13, Calif., Michigan

2191 ; and Donald J. Dunne, 215 W. 7th Street, Los

Angeles 14, Calif., Trinity 7036; and Guy Richards

Crump, 458 So. Spring St., Los Angeles 13, Calif.,

Trinity 4152, Attorneys for Defendant John D.

Gregg.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above entitled cause came on regularly for

trial in Department 15 of the above entitled Court,

before Honorable Alfred L. Bartlett, Judge Presid-

ing, on the 28th day of May, 1947, and was tried ])y

said Court, without a jury, a trial by jury having

been expressly waived by all parties, plaintiffs ap-

pearing by their attorney, Oliver O. Clark, Esq., and

defendant J. D. Gregg appearing by his attorneys,

Guy Richards Crmnp, Esq., Clyde P. Harrell, Jr.,

Esq. and Donald J. Dunne, Esq., and defendant City

of Ijos Angeles aj)pearing by Ray L. Chesebro, Esq.,

City Attorney of the City of Los Angeles, and
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Thomas H. Hearn, Esq., Deputy City Attorney, and

evidence both oral and documentary having been in-

troduced on the issues raised by the "Complaint and

answer, and the cause having been fully argued be-

fore the Court, and having been submitted by the

parties, and the Court being fully advised in the

premises, now makes its Findings of Fact and Con-

clusions of Law, as follows

:

Findings of Fact

I.

• That it is true that the City of Los Angeles is a

municipal corporation organized and existing under

and by virtue of a municipal charter.

IL

That it is true that defendant J. D. Gregg is

the owner or lessee and in possession of that certain

real property comprising approximately 115 acres

of land situated in the City of Los Angeles, County

of Los Angeles, State of California, described as

follows, to wit:

Lots 1, 2, 4, 5, 6, 7, 13 and 14 in Block 19;

the Easterly 150 ft. of Lot 12 in Block 8; Lots

4 to 9, inclusive, and Lots 15 to 19, inclusive,

and Lots 21 and 22 and the Easterly 280 ft.

of Lot 14 in Block 17; all of the Los Angeles

Land & Water Co.'s Subdivision of a part

of Maclay Rancho, as per Map recorded in

Book 3 of Maps at Pages 17 and 18 in the

office of the County Recorder of said Countj;
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and that said land is colored in red and designated

and referred to as the ^'Critical Area" upon that

certain map marked Exhibit ''A," which is attached

to the complaint herein, and which land has also

been referred to during the trial of this case as

the ^^ Permit Area."

III.

That it is true that said map marked Exhibit

'^A" and attached to said compkiint is a substan-

tially correct representation of the area covered

thereby upon a scale of one inch to each 1,000 lineal

feet thereof.

IV.

That it is true that the area enclosed on said

map marked Exhibit ^^A" and attached to said

complaint, by a red line [173] is not more than

3,000 feet from the various extremeties of the said

^^ Critical" or *' Permit" area, and that said area

is referred to in said complaint as the ''Com-

munity" area; but that it is untrue that said area

so enclosed on said map by said red line is in fact

a ''Community" area or any other area other

than an arbitrary designation by said plaintiffs

of a portion of the general area shown on said map.

V.

That it is true that some of the narrow parallel

lines designated as a street upon said map are

and have been for more than five years last past

dedicated as a public highway; but the Court finds

that certain of said streets so designated upon said
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map are unimproved and are not presently being

used as a public highway ; that it is true that certain

of said streets are paved highways but that it is

also true that other of said streets are unpaved.

VI.

That it is true that the area shaded in green

on said map and designated as a ''Community

Park" contains approximately 15 acres of land

and ever since 1928 has been a public park main-

tained by the Park Department under the manage-

ment of the Playground Commission of the City

of Los Angeles; that the areas shaded in green

on said map designated as a ''School" contain about

4 acres and are and since 1942 have been a public

kindergarten and public elementary grade school

maintained by the Board of Education of the City

of Los Angeles ; that the area shaded in green upon

said map and designated as *' Community Chapel"

and "Community Church" are places of public

worship.

VIL

That it is not true that the area lying westerly

of Randall Street and southerly of the southerly

line of said "Community" area paralleling Glen-

oaks Boulevard is and ever since about February,

1933, has been zoned as an "M-3" district; that

it is true [174] that said area for many years last

past has been excepted from the terms of the Resi-

dential District Ordinances of the City of Los

Angeles and that the said area was designated
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as a ^'M-3'' district under the terms of Ordinance

No. 90,500 enacted by the City of Los Angeles on

March 7, 1946, and which became effective on

June 1, 1946, and at all times since said effective

date said area has been and now is designated as

a M-3 zone.

VIII.

That it is true that about the year 1934 defend-

ant J. D. Gregg began, and subsequent thereto has

accomplished, the excavation of rock, sand and

gravel upon a tract of land comprising approxi-

mately 62 acres owned by him and lying within

said '^M-3" zone, the northeasterly boundary of

which tract of land lies distant approximately 300

feet southerly from the southwesterly line of Glen-

oaks Boulevard; that it is true that said defend-

ant J, D. Gregg has substantially exhausted the

available supply of rock, sand and gravel from

said tract of land save and excepting only from

that portion of said tract which has been and is

now being used by said defendant for stock piles

and plant facilities ; that it is true that said defend-

ant Gregg maintains upon said land machinery,

equipment and other facilities for the excavation

and processing of rock, sand and gravel for the

market.

IX.

That it is not true that all of the areas shaded

in black upon said map are or upon October 2,

1946, were improved, occupied and used as family

homes for human residence; that it is true that
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some of said areas, and a substantial portion thereof,

were for more than five years last past and now

are so improved, occupied and used.

X.

That it is true that the lands shaded in yellow

and designated as an ^^Unrestricted" area on said

map lie within the [175] natural channel of the

easterly branch of the Tujunga Wash and that

said lands are and always have been unrestricted

as to their use for the commercial production of

rock, sand and gravel.

XI.

That it is true that during the year 1907 Los

Angeles Land & Water Co., a corporation, was

the owner and in possession of approximately 3,000

acres of land including the so-called ^* Community"

area and the so-called '^Unrestricted" area, and

lands adjacent thereto; that it is true that in or

about the year 1907 the said Los Angeles Land &

Water Co. caused said lands to be surveyed but

that it is untrue that the said lands were classified

with respect to their natural adaptability for resi-

dential, horticultural or agricultural development

and use or with respect to their natural adaptability

for the commercial production of rock, sand

gravel; that it is true that said Los Angeles La

& Water Co., in or about the year 1907, did

trarily designate the lands lying within the so-called

'^ Unrestricted" area as ''Stone Lands"; and tliat

it is true that the commercial production of roik,
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sand and gravel was then and at all times since

has been the highest, best and most valuable use

to which the land arbitrarily designated as stone

land, as aforesaid, was and now is adapted; that

it is not true that a pit excavation in said so-called

"Unrestricted" area is or ever was susceptible to

refilling by the passage of water, rock, sand or

gravel ; that it is true that ever since the con-

struction of Hansen Dam there has been substan-

tially no passage of water over or upon the said

so-called "Unrestricted" area.

XII.

That it is not true that the residential, horti-

cultural or agricultural development of lands lying

in the so-called "Community" area was, is or at

any time has been the highest, best and most valu-

able use to which said lands are adapted; that it

is true that some portion of said area is adaptable

to residential [176] and agricultural development

and is overlaid with a substantial stratum of sandy

loam and is within an area of climatic conditions

favorable for human residence and plant growth;

but the Court finds it to be true that the highest,

best and most valuable use to which other portions

of said area are adapted, and particularly that

area designated on said map as the "Critical" area

is the commercial production of rock, sand and

gravel and that such portions of said area so adapted

are not overlaid with a stratum, several feet thick,

of I'ich, sandy loam, but on the contrary are either

devoid of any top soil or that said tojD soil is very
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thin and not suitable for plant growth other than

growth commonly known as desert growth; that

the remaining allegations of paragraph III of

plaintiffs' complaint are true.

XIII.

That it is true that during the year 1914 the

Los Angeles Land & Water Co. executed a contract

for the sale to Fernando Valley Development Com-

pany, a corporation, of approximately 2,200 acres

of land, including the so-called ^^ Community" area

and that during the same year it executed and

recorded in the ofSce of the County Recorder of

Los Angeles County a declaration by the terms of

which the commercial production of rock, sand

and gravel within or upon the lands described and

referred to in said declaration was prohibited until

after the year 1934 ; that it is true that said re-

strictions remained in force and effect for twenty

years and until the year 1934; that it is true that

said restrictions by their terms expired in the year

1934; that it is not true that all of the lands so

restricted were best adapted to residential, horti-

cultural or agricultural development and use, and

that on the contrary it is true the highest, best

and most valuable use of certain of said land so

restricted was then and always has been and now
is for the commercial production of rock, sand

and gravel.

XIV.

That it is true that on or about the 16th diiv
•J

of February, 1916, [177] the defendant City of
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Los Angeles enacted its Ordinance No. 33,761 N. S.;

that it is true that the area described in said com-

plaint as the so-called '* Community" area was not

a part of and did not lie within the corporate

limits of the City of Los Angeles at the time said

ordmance was adopted and that said area was not

annexed to the City of Los Angeles until the year

1918; that it is true that said Ordinance No. 33761,

as amended, remained in force and effect until

superseded by Ordinance No. 74,140, enacted by

the said City of Los Angeles and which became

effective on or about October 27, 1934; that it is

true that Ordinance No. 74,140 became effective

on or about October 27, 1934, and superseded Ordi-

nance No. 33,761 N. S. and all amendments thereto,

but it is not true that said Ordinance 74,140 super-

seded all variances granted or exceptions from the

terms of said Ordinance 33,761 N. S.

XV.

That it is not true that Ordinance No. 74,140

classified the lands which comprise said so-called

''Community" area as adapted to residential de-

velopment and use and it is not true that said

ordinance prohibited the conduct of any operation

within or upon said land for the commercial pro-

duction of rock, sand and gravel; tliat it is true

that said ordinance did designate the lands therein

described and referred to and comprismg the

greater portion of the San Fernando Valley as a

residential district and prohibited the use for

purposes other than residential purposes unless and
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until a variance for such other use was obtained

pursuant to the terms of said ordinance or unless

and until the lands proposed to be devoted to such

other use were excepted from the terms of said

ordinance by subsequent ordinances amendatory

thereof or supplemental thereto; that it is true

that said Ordinance 74,140 was adopted by the

City of Los Angeles for the purpose of holding

in status quo the uses to which land in the area

therein described could be put imtil such time as

a comprehensive survey could be completed by tlie

City of Los Angeles [178] and a comprehensive

zoning ordinance adopted; that it is true that said

Ordinance 74,140 remained in force and effect until

superseded by Ordinance 90,500, which became

effective on or about June 1, 1946.

XVI.

That it is true that one, C. S. Smith, and one,

William Evans, on or about August 24, 1934, made

written application to the Planning Commission

of the City of Los Angeles for a variance permit

to conduct operations for the commercial produc-

tion of rock, sand and gravel upon Lots 9 and 10

in Block 22 within the so-called '^Communitv" area:

that it is true that on or about July 7, 1936, Claire

Schweitzer made a similar application covering

Lots 5, 6, 7, 13 and 14 in Block 19 of said so-called

*^ Community" area; that it is true that on or

about August 5, 1936, H. I. Miller made similar

application covering Lots 9 and 10 in Block 22

within said area: that it is true that on or about
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July 7, 1936, Ray Schweitzer made similar appli-

cation covering Lots 5, 6, 7, 13 and 14 in Block 19

within said area; that it is true that in or about

the month of January, 1940, John D. Gregg made

similar application covering a portion of Lots 12

and 24 in Block 18 within said area; that it is

true that P. H. Haines in or about the month of

March, 1941, made similar application covering

Lot 7 in Block 20 within said area; that it is true

that in or about the month of November, 1945,

Sam and Pauline Katz made application to said

Planning Commission for a variance permit to

operate a riding academy at No. 9821 Stonehurst

Avenue, lying within said area; that it is true that

each and all of said applications, as aforesaid, were

denied by the Planning Commission of the City of

Los Angeles, and that it is true that in those in-

stances in which an appeal was taken by the appli-

cant to the City Council of the said City of Los

Angeles, that said appeal was denied by said City

Council; that it is true that about the year 1933

the City Council of the City of Los Angeles adopted

Oi>dinance No. 72,855 [179] effective June 30, 1933,

granting to Frank Lotito and John Lotito an excep-

tion from the residential district ordinance author-

izing tliem to erect and maintain a winery upon

that certaui five-acre parcel of land marked ''A''

upon the map attached to plaintiffs' complaint and

marked therein Exhibit '*A'' and that thereafter

and in about the year 1933 West Coast Winery,

Inc., a corporation, one of the plaintiffs herein,

and successor in interest to the said Frank Lotito
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and John Lotito, did construct and improve said

premises by a large and substantial building with

underground storage facilities at a cost of in excess

of $150,000.00, for operation as a winery and dis-

tillery and retail liquor store and that said West

Coast Winery, Inc., a corporation, ever since has

been and now is conducting thereon the business

of a winery and distillery and retail liquor store;

that said property of said West Coast Winery, Inc.,

is located in the so-called ^X^ommunitv" area and

immediately adjacent to the so-called '^Criticar'

area; that it is true that about the year 1932 the

City Council of the City of Los Angeles adopted

Ordinance No. 71,448 effective June 13, 1932, grant-

ing an exception from the said residential district

ordinance for the construction and operation of

an asphalt hot plant on Lot 18, Block 17 in the

so-called '^Critical'' area; that it is true that on

January 23, 1946, in Zoning Administrator Case

No. 8847 a Zoning Administrator variance for the

construction and maintenance of a stable located

at 9883 Helen Avenue in the ''Community" area

situated across Art Street from the property of

Plaintiff Jackson Earl Wheeler was granted and

that at all times since said date the stable has

been and is now being maintained on said premises.

XVII.

That it is true that about the year 1928 certain

residents within and adjacent to said so-called

^'Community'' area petitioned the Park Commissioii

of the City of Los Angeles for an election for tlie
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purpose of authorizing the issuance of bonds to

acquire and improve certain land within said so-

called '^Community" area as a public recreation

and assembly center, and that thereafter said elec-

tion was held and said bond issue approved and

the bonds thus authorized were issued and sold

;

that it is true that thereafter the Citv of Los Ano-eles

purchased and improved as a place for public

recreation that certain area designated upon Ex-

hibit '^A" attached to the complaint herein as the

'* Community Park"; that it is true that a portion

of the principal sum of said bonds is unpaid and

constitutes a lien on the lands owned by plaintiffs

herein as well as upon other lands situated within

the Municipal Improvement District organized

pursuant to said election.

XVIII.

That it is not true that when the residents of

the so-called ^'Community" area petitioned for said

election and voted said bonds that they knew or

that the facts were that the land holdings of the

Los Angeles Land & Water Co. had been classified

or restricted, except as has been hereinabove fomid

to be true; and that it is not true that the Citv of

Los Angeles by the enactment of its zoning ordi-

nances had prohibited any extension within said

so-called *' Community" area of any operations for

the commercial production of rock, sand and gravel,

except to the extent and in the manner hereinabove

found to ])e true; that it is true that prior to said

election the said City of Los Angeles had by the
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enactment of numerous and sundry ordinances

granted exceptions from the zoning ordinances

then in effect so as to permit the use of certain

lands in and about the area covered by said zoning

ordinances for purposes other than residential ; that

it is true that the lands lying within [181] said

so-called ''Community" area had been sold subject

to the terms of the deed restrictions and zoning

then in effect; that it is not true that the said so-

called ''Community'' area was being developed or

used solely as a residential area in reliance upon

said restrictions or zoning; that it is true that said

restrictions by their express terms expired in the

year 1934.

XIX.

That it is not true that the residents of said so-

-called "Community" area would not have petitioned

for said election or voted said bonds had not said

residents understood or believed that such area

would continue to be developed or used solely as a

residential area within which operations for the

commercial production of rock, sand, and gravel

would be prohibited, and that it is not true that said

residents so understood or believed; that it is true

that the Municipal Improvement District organized

as a result of said petition and election included

within its boundaries not only the so-called "Com-

munity" area but also a much larger area consisting

of lands surrounding and adjacent to said so-called

"Community" area; that it is true that the recre-

ational facilities established as aforesaid, have been
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and now are maintained undei* the management and

supervision of the Playground Commission of the

City of Los Angeles and are patronized and used by

the residents of said so-called *^ Community" area

and others.

XX.

That it is true that prior to the year 1942 Los

Angeles City Board of Education maintained the

Remsen Avenue Elementary Grade School on Glen-

oaks Boulevard at the northeast corner of its junc-

tion with Truesdale Avenue ; that it is not true that

in the year 1942 residents, inchiding the '* Com-

munity" area residents, whose children attended

said Eemsen Avenue School, requested said Board

of Education to abandon said s-chool because of its

proximity to prospective permissible operations for

the commercial production of rock, sand and gravel,

or the hazards to the pupils of said school incident

to said operations or because of heavy trucking

traffic or because of noise and dust incident to the

production of rock, sand and gravel or trucking op-

erations; that it is not true that said residents pe-

titioned said Board of Education to establish a new

school for said abandoned school ; that it is true that

said Remsen Avenue School was abandoned in about

the year 1942 and that at said time the Stonehurst

School was established on Stonehurst Avenue within

said so-called ''Community" area but said Remsen

Avenue School was abandoned at the instance of the

Board of Education in order that it and another

small elementary school located in the same general
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area might be combined into one larger school at

the present site of the Stonehurst Elementary

School, and for no other reason; that at the time

when said school was abandoned it was not known

to the residents of said area or to any other resi-

dents or to anyone whomsoever or to the members of

the Board of Education of the City of Los Angeles,

and it was not the fact that for more than 28 years

immediately theretofore the owners or subdividers

of the land lying within said so called ^^ Community"

area or the Planning Commission of the City of Los

Angeles or the Playground Commission of the City

of Los Angeles or the Board of Education of the

City of Los Angeles or the City Council of the City

of Los Angeles had declared or ever did declare or

had maintained or ever did maintain any policy

whatsoever of prohibiting within said so-called

^'Community" area any extension of operations for

the commercial production of rock, sand and gravel

;

that it is not true that either or any of the owners

or subdividers of said lands or the Planning Com-

mission or the Playground Commission or the

Board of Education or the City Council of the City

of Los Angeles did encourage or ever has en-

couraged either by a policy of restriction or other-

wise the development of said so-called ^'Com-

munity" area as a residential district either with a

minimum risk of danger incident to heavy trucking

traffic upon the highways or the proximity of pits

excavated in the commercial production of rock,

sand and gravel or otherwise or at all ; that it is not
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true that jnts excavated in the commercial produc-

tion of rock, sand and gravel are dangerous or at-

tractive to children of kindergarten or elementary

school grade ages ; that it is not true that dust, dirt

and noise customarily or inevitably results from the

commercial production of rock, sand and gravel.

XXI.

That it is not true that at the time of the abondon-

ment of said Eemsen Avenue School the residents

of said so-called '^Communitv" area or the Board

of Education or the Planning Commission or the

Park Commission or the Playground Commission or

the City Council of the City of Los Angeles knew,

and it is not the fa<^t, that the establishment and

maintenance of places frequented by the public, in-

cluding schools, playgrounds, churches, assembly

halls or highways, was extremely inadvisable in a

vicinity where pits were excavated or other opera-

tions conducted for the commercial production of

rock, sand and gravel, either because of a hazard

to the safety, well-being or comfort of the residents

of such a community or to the children of said resi-

dents, or to any other person or persons whom-

soever, or because the presence of such conditions

would be prejudiciously attractive to such children

or prejudicial to the general public welfare, health

or safety, or otherwise or at all ; that such conditions

were not and are not prejudiciously attractive to

children and are not prejudicial to the general pub-

lic welfro'o, health or safetv.
7 ^
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XXII.

That it is not true that the said Board of Edu-

cation was ever informed by the City of Los Angeles

that it was the permanent or any other policy of

said City of Los Angeles to prohibit within the so-

called '^Community" area or to exclude therefrom

any extension of any operation for the commercial

production of rock, sand or gravel or to encourage

the development or use of said so-called ^^Com-

mmiity" area for residential purposes.

XXIIL

That it is not true that said City of Los Angeles

made any representations whatsoever either to the

Board of Education or to the residents of the area

served by said Remsen Avenue School or to the

residents of the so-called ^^Communitv'' area, and

that it is not true that said Board of Education or

any of said residents believed any representations

of said City to be true ; and that it is true the said

Remsen Avenue School was not abandoned in 1942

because of or in reliance upon any representations

of the City of Los Angeles regarding any permanent

or other policy of said City of Los Angeles with re-

spect to said ** Community" area or otherwise, and

that it is not true that said Stonehurst School w^as

constructed or placed in use upon its present site on

Stonehurst Avenue in said *^ Community'^ area in

reliance upon any representations of the City of Los

Angeles or any person or persons whomsoever.
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XXIV.

That it is true that during the years 1945 and 1946

and prior thereto the City of Los Angeles made an

extensive survey under its Master Plan of zoning

of the area lying within the boundaries of said mu-

nicipality in the San Fernando Valley; that said

survey and study was made through the Planning

Commission of said City of Los Angeles for the

purpose of preparing and promulgating compre-

hensive zoning ordinances; that it is not true that

the said Planning Commission, the Engineering

Department, or the City Council, or the Mayor of

the City of Los Angeles determined or concluded

that the general public welfare, safety, comfort or

convenience of the residents within said so-called

*^ Community" area, or any other residents, either

justified or required the restriction against any ex-

tension within said *' Community" area of any op-

eration for the commercial production of rock, sand

and gravel ; that it is true that during the period

of said survey and the preparation of said compre-

hensive zoning ordinances, there was prepared ])y

the staff of the City Planning Commission a tenta-

tive map of a portion of the San Fernando Valley,

and that said map indicated thereon the zoning

restrictions which the staff of said City Planning

Commission believes best adapted to the several

areas included within the boundaries of said map,

and that during the period commencing about the

month of July, 1944, and ending in the month of

February, 1946, the so-called ''Critical" or ''Per-
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mit" area was shown on said map as being zoned

M-3; that it is true that under the comprehensive

zoning ordinance then in preparation, Zone M-3

would and did permit the excavation for the com-

mercial production of rock, sand and gravel; that

it is true that the Planning Commission of the City

of Los Angeles did give its express approval to the

zoning of said '^ Critical" or **Permit" area as M-3

zone; that it is true that the Planning Commission

during the month of December, 1945, ordered the

tentative zoning of said '^Critical" or '^Permit"

area to be changed to R-A, after having received a

j^etition signed by approximately 140 residents of

the Roscoe area protesting against the excavation of

said so-called ^^ Critical" or ^'Permit" area for

the commercial production of rock, sand and gravel.

XXV.

That it is true that on or about the 7th day of

March, 1946, the City Council of the City of Los

Angeles enacted its Ordinance No. 90,500, which

became effective June 1, 1946 ; that it is true that in

and by Ordinance No. 90,500 the property lying

within the so-called '^Community" area was zoned

R-A, which zoning allowed the use of said land for

Residential-Agricultural purposes; that it is true

that under said R-A zoning the production of rock,

sand and gravel in the so-called ^^Commiunity" area

was prohibited; but it is true that Section 12.24 oi*

said Ordinance No. 90,500 [186] did then j)rovide

and has always provided that the development of

natural resources may be permitted in any Ziaies
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from which such development is otherwise pro-

hibited by the terms of said ordinance, provided

that the Planning Commission in the Urst instance,

or the City Council of the City of Los Angeles on

appeal, under the provisions of Section 12.32 of said

ordinance finds that such use is deemed essential

or desirable to the public convenience or welfare and

is in harmony with the various elements or objec-

tives of the Master Plan. [187]

XXVI.

That it is not true that either under or by reason

of any encouragement derived from the natural

adaptability of the land lying within the so-called

** community" area to residential development or use

or by reason of any restrictions imposed or main-

tained thereon, either by private restriction or gov-

ernmental zoning, or otherwise, that said so-called

^^ community" area developed by either steady or

substantial growth or improvement, either up to

October 2, 1946, or otherwise, or at all; that it is

not true that said so-called ^* community" area either

on said date or at any other date was or is predomi-

nantly or substantially a residential community;

that it is true that said so-called ''community" area

contains a substantial number of homes of a sub-

stantial value and that a substantial number of res-

idents reside therein, and that within the boundaries

thereof there is an elementary grade school, public

recreational facilities, church facilities, an Amer-

ican Legion Hall, a medical clinic, concrete paved
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streets, water, gas and electrical facilities and trans-

portation facilities ; but that it is not true that any

of said improvements were constructed or installed

by reason of any encouragement derived from pri-

vate restrictions or by governmental zoning.

XXVII.

That it is not true that either during the fifteen

(15) years immediately preceding October 2, 1946,

or at any other time, that the highest or most val-

uable use of said so-called ^^ community" area, and

more particularly, the so-called ^^ critical" or "per-

mit" area, was for residential use or development:

that it is not true that during said period, or at

any time, or at all, the market value of the land

within said "community" area, or any part thereof,

increased from Five Hundred Dollars ($500.00) an

acre to about Five Thousand Dollars ($5,000.00) an

acre, or to any other sum in excess of Twenty-five

Hundred Dollars ($2,500.00) [188] per acre, and

some of said land has not substantially increased in

market value at all ; that it is true the assessed val-

uation of said land for public taxation has been

substantially increased during the fifteen (15) years

immediately preceding October 2, 1946.

XXVIII.

That it is true that during the year 1941, defend-

ant John D. Gregg became president and manager

of the Los Angeles Land and Water Company, a

corporation, and ever since said date has been and
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now is said president and manager of said corpora-

tion; that it is true that said defendant John D.

Gregg owns a substantial interest in said corpora-

tion, to wit, that said defendant John D. Gregg-

owns approximately eight per cent (8%) of the out-

standing capital stock of said corporation ; but that

it is not true that said defendant John D. Gregg

owns a controlling interest in said corporation ; that

it is true that at the time said John D. Gregg ac-

quired his interest in said corporation, he knew that

the land lying originally within the so-called '' com-

munity" area had been originally owned by said

corporation and had been restricted by deed restric-

tions as to its use by said corporation, and that said

restrictions by their terms expired in the year 1934

;

but that it is not true that said John D. Gregg knew

when he acquired his interest in said corporation,

and it is not the fact, that said corporation had

classified said land or that the defendant City of

Los Angeles had zoned said land solely for resi-

dential, horticultural or agricultural development

and use, excepting that the said corporation had

previously and in the year 1907 designated certain

adjoining lands as ''stone lands,'' and excepting

that the City of Los Angeles had previously in-

cluded the so-called ''communitv" area within the

terms of the Residential District Ordinance as here-

inabove set forth along with the greater portion of

that area of the San Fernando [189] Valley lying

within the boundaries of the City of Los Angeles.
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XXIX.

That it is true that during the period of about

five (5) years immediately preceding the commence-

ment of this action, defendant John D. Gregg ac-

quired by purchase or by lease in separate parcels

and at several different times the land which com-

prises about one hundred and fifteen (115) acres

and constitutes the so-called '^critical" or '* permit''

area as shown upon the map ; that it is not true that

when said defendant John D. Gregg acquired each,

or any parcels of land, that he knew, and it is i^ot

the fact, that said land had in 1914, or at any other

time, been classified by the Los Angeles Land and

Water Company as best adapted to residential, hor-

ticultural or agricultural development or use; that

it is true that said defendant John D. Gregg did

know that said land by deed restrictions executed

in the year 1914 by the Los Angeles Land and Water

Company had been restricted against the excavation

of rock, sand and gravel; and that it is also true

that said defendant John D. Gregg knew that said

restrictions by their terms had expired in the year

1934; that it is true that said defendant John D.

Gregg did know that certain zoning ordinances ap-

plicable to said land had been enacted by the City

of Los Angeles prior to the year 1946; that it is not

true that said defendant John D. Gregg knew of

six (6) applications having been made to the City

of Los Angeles for a variance permit to conduct

operations for the commercial production of rock,

sand and gravel within said so-called ''(community''
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area, or within said so-called '^critical" area, or that

said applications had ])een denied, or that he had

any knowledge of any applications or denials

thereof whatsoever, saving and excepting one (1)

application made by defendant John D. Gregg in

the year 1940 covering a portion of Lots 12 and 24

in Block 18, and also excepting an application for

such variance filed by one Schwitzer ; that it is [190]

true that when defendant John D. Gregg purchased

said land, he knew, and the facts were, that wathin

said ^'communitv'* area their existed certain homes,

schools, churches and a public park with recrea-

tional facilities; but that it is not true that said

defendant John D. Gregg knew, and it is not the

fact, that such homes, schools, churches, parks or

recreational facilities were developed, built or main-

tained either in reliance upon such restrictions or

in reliance upon the permanency of zoning; that it

is not true that any paved highways, kindergarten,

elementary grade school facilities, community recre-

ational and park facilities, American Legion Hall,

medical clinic, transportation facilities, public util-

ity facilities or fire protection facilities were con-

structed estal^lished or maintained in reliance upon

any deed restrictions or zoning regulations; that

it is not true that the intrinsic value or market value

or assessed value for purposes of taxation of any

of the lands within the so-called ''community'' area

had substantially or otherwise appreciated, or that

said lands ever were in substantial demand for resi-

dential development or use in consequence of any

deed restrictions or zonmg regulations.
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That it is not true that at the time the clefendaBt

John D. Gregg purchased the first parcels of the

land acquired by him in the so-called ^* critical"

area that he intended to apply to the City of Los

Angeles for a variance permit to enable him to

excavate said lands for the commercial production

of rock, sand and gravel ; but that it is true that

when said defendant John D. Gregg subsequently

purchased other parcels of said land that he did

intend to apply for such variance permit; that it

is true that said John G. Gregg did not purchase

all of said lands in his own name; that it is true

that said John D. Gregg caused certain of said lands

to be purchased in the name of Title Insurance arid
'111.

Trust Company, a corporation, as trustee, and

caused other parcels to be purchased [191] in the

name of his attorney, Donald J. Dunne; that it is

not true that he secretlv contracted for said land,

or that he concealed from the vendors of said land

at the time of such purchase, his intention to apply

for a variance permit to enable him to conduct

operations for the commercial production of rock,

sand and gravel ; that it is not true that said defend-

ant John D. Gregg, or any of his agents, attorneys,

or employees, either actively or otherwise, encour-

aged any of said vendors to believe that said pur-

chases were being made for the purpose of develop-

ing and using said lands for residential purposes;

that it is not true that any of said vendors would

not have sold his said land to defendant John I).
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Gregg if said vendors, or any of them, had laiown

that the said land was being purchased for the bene-

fit of said defendant Gregg, or that he intended to

apply for such variance permit.

XXXI.

That it is not true that when defendant John D.

Gregg purchased said lands comprising said so-

called *' critical" area, or at any other time, he knew,

and it is not true that the facts then were, or ever

have been, or now are, that any substantial opera-

tion upon said land within the so-called ^'critical"

area for the commercial production of rock, sand

and gravel would create or constitute a substantial

or serious or dangerous hazard or detriment either

to the general public welfare or the health or the

safety either to the inhabitants of the so-called

*' community" area or otherwise, or that said opera-

tions would substantially or materially or at all

interfere with or interrupt or disturb or impair the

use or comfortable enjoyment of the properties

within said so-called ^'community" area either by

the owners or by the inhabitants of said properties,

or any of them, or that such operations would sub-

stantially or otherwise depreciate either the intrinsic

value or the reasonable market value of anv of the
«

lands lying within said area, or would (a*eate a

reasonable [192] or any apprehension that, or that

such operations would eventually, or at all, result

in a substantial or any erosion of any highways

abutting upon the so-called '^critical" area, or of

the lands abutting upon any highways immediately
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opposite said ''critical" area, or elsewhere, or that

such operations would be prejudicial to the general

public welfare or convenience or would not be in

harmony with the various elements or objectives

of the master plan of zoning of the City of Los

Angeles.

XXXIL

That it is true that subsequent to the purchase by
^

said defendant John D. Gregg of the parcels of land

which now comprise the said so-called ''critical"

area and subsequent to the enactment of Ordinance

90500 of the City of Los Angeles and on June 2,

1946, the said Gregg did apply to the Planning Com-

mission of the said City of Los Angeles for a con-

ditional use permit under the provisions of Section

12.24 of said Ordinance 90500 authorizing him to

conduct operations for the commercial production

of rock, sand and gravel from and upon said lands

which now comprise said so-called "critical" area;

that it is true that in support of said application

said defendant Gregg represented to the City Of

Los Angeles that the property constituting the so-

called "critical" area was situated in a district, the

character of which was unsuited for residential pur-

poses, that said land was composed of gravelbeds

and was suitable primarily only for the production

of rock, sand and gravel, that his proposed tise of

said land was in harmony with the various elements

and objectives of the master plan of zoning as en-

acted by said City of Los Angeles ; that while there

were about three hundred and ten (310) acres t f
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rock-bearing land in the M-3 zone in the San Fer-

nando Valley, that approximately only Twenty

Three Million (23,000,000) tons were available to

the then existing })lant facilities, and that such ton-

nage was not sufficient to meet the demands [193]

of the market in and about the City of Los Angeles

for rock aggregates for any reasonable period of

time, and that the public necessity, convenience and

general welfare required that said permit be

granted; that it is true that said defendant John

D. Gregg represented to said City of Los Angeles

that his proposed use of said lands would not be

detrimental to the developments surrounding the

lands as to which said permit was sought, or that

it would not adversely affect individual property

rights of property owners in the vicinity of said

'' Critical'' area or affect any legal rights of any

such property owners; that the Court further finds

that tlie proposed use of said lands by said defend-

ant John D. Gregg in accordance with the said Con-

ditional Use Permit issued to him pursuant to said

application, will not adversely or otherwise affect

individual property or legal rights of any property

owners in the vicinity of the said ^'Critical" area,

pr elsewhere.

XXXIIL

That it is not true that when said application was

made by said defendant John D. Gregg, that it was

a fact, or a matter of public record or of common

knowledge or that defendant John D. Gregg knew

that since the year 1935, twenty children, or any
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greater number of children than three, had acci-

dentally lost their lives in gravel pits in the San

Fernando Valley created by the commercial pro-

duction of rock, sand and gravel, or that more than

one child had sustained serious, or any other injur-

ies in said pits.

XXXIV;

That it is not true that on August 20, 1946, the

Planning Commission of the City of Los Angeles

denied said application of John D. Gregg, that it is

true that after a public hearing, the Planning Com-

mission on July 25, 1946, did, by unanimous vote

of its members, deny said application ; that it" is not

true that said Planning Commission found as a

fact, but that it is true that said [194] Planning

Commission, pursuant to the request of the City

Council made under the provisions of Section l2.32e

of Ordinance Number 90500, did on August 20, 1946,

inform said City Council in writing that the reasonKS

why the Planning Commission had denied said ap-

plicaton were as follows

:

**1. That the property in question can

utilized for residential purposes as evidenced

by the residential development in the immediate

neighborhood and, hence, the present *RA'

zoning is appropriate for the property and gen-

eral area.

2. Protests filed by a substantial number of

property owners in the vicinity against the re-

quested use indicate that it vvoiild iiiterfere wlih

a reasonable enjoyn)ent of tlleir homes aiicl cob'];-

munity facilities.
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3. That the extensive excavations and pits

left after operations have been completed create

an unsightly and dangerous condition which is

detrimental to the public welfare, particularly

from the standpoint of safety and, in addition,

leaves the land in a condition unsuited for a

use in keeping with others in this community.

4. That it was not shown conclusivelv that

public convenience would be best served by per-

mitting the extension of operations onto the

subject property. On the contrary, the Com-

mission feels that to permit the creation of a

condition such as that referred to above would

adversely affect individual property rights and

interfere with the normal growth of this com-

munity, thereby conflicting with the objectives

of the Master Plan.

5. From the best information available, the

Conunission finds that there are approximately

450 acres of [195] potential rock and gravel

deposits in the M3 zone which are located in

the immediate vicinity and wherein the use

requested is permitted as a matter of right. It

is stated by the applicant that this M3 zoned

area includes 310 net acres."

That it is not true that the Planning Commission

found or gave as a reason for the denial of said

application that the then existing zoning which pro-

hibited the commercial production of rock, sand

and gra\'el, from or upon the lands as to which such

permit was sought was an appropriate zoning for
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said property or for the general area in which such

property was situated, or that the proposed use of

said lands would interfere with a reasonable enjoy-

ment by a substantial number of property owners

in that vicinity of their homes or commimity

facilities. .

XXXV.

That it is true that after the denial of his said

application for said conditional use permit, the said

defendant John D. Gregg did appeal to thiej- City

Coimcil of the City of Los Angeles from the denial

by said City Planning Commission of his said appli-

cation, and it is true that on October 2, 1946, the

said City Council of said City did grant said applica-

tion and did grant said John D. Gregg a conditional

use permit authorizing him to excavate upon. said

so-called ^^ critical" area for the commercial pro-

duction of rock, sand and gravel; and that it is true

that said permit was granted upon the following

conditions, to wit: ''

1. That the applicant construct a 6-foot

cyclone type mesh wire fence around the said

property, including bai'bed wire on the top of

said fence providing the Fire Department

grants permission for same.

2. That no permanent plant building or

structure be installed oi- maintained on said

property and that all material exf*avated be

mined by an electrically powered [196] shovel

and primary crusher and transported by a con-

veyor belt system running through a tunnel or
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tunnels under Glenoaks Boulevard to the plant

now owned and operated by applicant, lying

southwesterly of said Boulevard and processed

at said plant.

3. That a setback line of fifty feet from all

property lines and existing streets be main-

tained and that slopes of excavations be main-

tained at one foot to one foot.

4. That the area between all property lines

or street lines and 50 foot setback be screen

planted progressively as excavations proceed.

XXXVI.

That it is true that Ordinance No. 90500 was

adopted by the City Council of the City of Los

Angeles on March 7, 1946, and that said permit was

granted by the Council by an affirmative vote of

eleven (11) of the members thereof; that it is not

true that the City Council at the time it adopted

Ordinance No. 90500 found or determined upon an

exhaustive re-survey or study of zoning planning

in the San Fernando Valley, or at all, that the con-

ditions or developments within said ''community''

area justified or required for the i)romotion of gen-

eral welfare, the preservation of the public health

or safety, the protection of property rights, or other-

wise, that the extension of any operations for the

commercial production of rock, sand or gravel

should be prohibited; that it is not true that no

change of any character occurred between the date

of the adoption of the Ordinance No. 90500 and the
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date of granting said conditional use permit, or

between the enactment of zoning ordinances adopted

in the City of Los Angeles in 1916 and 1946 respec-

tively; that it is not true that the general public

welfare or safety of the inhabitants of the *^ com-

munity" area in which said ^^criticaF' area is

located or the preservation of [197] property rights

of the property owners in such *^ Community" area

required a prohibition or a continuance of a pro-

hibition of such operation within the '^Community"

area, • •

XXXVII.

That it is not true that the granting of such "Con-

ditional Use Permit in any way adversely affected

the Master Plan of zoning of the City of Los

Angeles as defined by Ordinance No. 90,500.

XXXVIII.

That it is not true that the conduct of the eleven

(11) members of the ('ity Council of the City of

Los Angeles who voted in favor of granting said

Conditional Use Permit on October 2, 1946, was

either arbitary or unreasonable or unfair or capri-

cious or farcial; that it is not true that about one

and one-half hours of the time of said session of

said City Council was allotted by said City Council

to said John D. Gregg; a;nd that it is not true that

barely twenty minutes were allowed to the op-

ponents of said application, including plaintiffs in

this action and the representatives of the Board of

Education and Playground Commission of said
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City; that it is true that the City Council allotted

to John D. Gregg a period of thirty minutes to

present his case and an equal amount of time, to-wit,

thirty minutes to the opponents to present their

case; that it is not true that the attitude, conduct

or votes of any of said eleven (11) members of said

City Council, is or was inexplicable upon any ra-

tional grounds; and that it is not true that the

attitude, conduct or votes of said eleven (11) mem-

bers of said City Council ever was or now is utterly

or at aU repugnant to the concept or objectives of

the Master Plan of zoning of the City of Los An-

geles or subversive to the public welfare or health

or safety or the property rights of the land owners

or residents within said so-called ''Community''

area, including the plaintiffs in this action, or any

other person or persons whomsoeA^er. [198]

XXXIX.
That it is not true that there did not exist at the

time that said application was made, or that there

does not now exist, or that there ever has existed

any necessity either public or private for the com-

mercial production of rock, sand or gravel, from

or upon the lands which comprise the so-called

''critical" area; that it is not true that the use of

said property for the excavation of rock, sand and

gravel is not and has not been essential or desirable

to the public convenience or welfare; that it is not

true that the said use of said property is not in

harmony with the various elements or objectives of

the Master Plan of zoning of the said City of Los

Angeles.
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XL.

That it is not true that there is now and for many

years last past has been an adequate available quan-

tity of commercial rock, sand and gravel in the

natural deposits of said materials in the area of Los

Angeles County wherein the commercial production

thereof is permissible and economically feasible to

supply all of the needs and demands for said ma-

terials; that it is not true that the permanent pro-

hibition of the excavation upon the so-called

^VriticaF' area for the commercial production of

rock, sand and gravel would not create any material

shortage in the available quantity of said material

in any market available for said material ; that it is

not true that such prohibition would not tend to

deprive any potential consumer of such material of

the supply of such materials adequate to satisfy

the needs of such consumer; that it is true that the

rock plant now being operated by John D. Gregg

in the area immediately southerly in the so-called

^^ critical'' area is now producing and for many
years last past has produced approximately thirty-

five per cent (35%) of all of the rock, sand and

gravel which is and has been produced from the San

Fernando gravel cone; that it is true that the said

John D. Gregg [199] has substantially exhausted the

supply of such materials which are available for

excavation from his said property lying outside of

the so-called ''Critical" area; that it is true that

if the said John D. Gregg is denied the right to

excavate for the commercial production of rock,

sand and gravel from the area within the so-ealied
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^'Criticar' area that the said defendant John D.

Gregg will be forced within a short period of time

to suspend the operations of his said rock plant

lying southerly of Glenoaks Boulevard which would

deprive the consumers of such materials who are

most economically supplied from the San Fernando

gravel cone, of approximately thirty-five per cent

(35%) of their requirements: that it is true that

there are no plant facilities available in the San

Fernando Valley of sufficient capacity to supply any

portion of said deficit of thirty-five per cent (35%)

of rock, sand and gravel to the market, which said

rock plant of said John D. Gregg is now capable

of processing for the market;

That it is not true that at the time said applica-

tion of said John D. Gregg was made and that it is

not true that there has been at all times since and

now are substantial or any stock piles of processed

materials in the processing plants in the San Fer-

nando Valley for which there has not been, and is

not now, any market demand; that it is true that

the only stock piles at the processing plants in the

San Fernando Valley are those which are ordinarily

and necessarily maintained incident to the daily

operation of such plants.

XLI.

That it is true that defendant John D. Grei>o-

intends to immediately begin the excavation for the

commercial production of rock, sand and gravel

from the land which comprises the so-called '^ Criti-

cal" area; that it is not true that said defendant

John D. Gregg intends to excavate said ^'Critical"
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area to a depth of One Hundred Fifty feet (150'),

or to any other depth in excess of One Hundred feet

(100') ; that it is true that said defendant John

D. [200] Gregg, pursuant to the terms of said con-

ditional use permit, intends to excavate said area

with a side wall slope of not more than one hori-

zontal foot for each vertical foot of depth, and that

the said Gregg intends to and will maintain a set-

back of not less than fifty feet (50') from the

exterior property lines and existing streets bound-

ing the said so-called *^ critical" area; that it is not

true that the structure or the placement of the

materials that compose said lands are such that

there is a reasonable probability or expectancy that

in the course of time by natural processes of erosion

or otherwise, that the side walls of a pit on said

^^ critical'' area at its upper surface would recede

so that the said pit would substantially or at all

encroach upon any public streets or upon any of the

lands which now bound said so-called '^critical"

area, or upon the lands abutting upon streets oppo-

site the lands which comprise said so-called '* criti-

cal" area or upon any other lands whatsoever.

XLII.

That it is not true that any operation in the

excavation of rock, sand or gravel within or upon

the so-called ^^ critical" area would necessarily,

either frequently or daily, or at all, pollute the air

with dust or dirt, or that an}^ dust or dirt emanat-

ing from said ''critical" area, either in substantial

or obnoxious quantities, would be carried by the
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winds to the property of plaintiffs, or of any other

persons within the so-called ^'community" area, or

would be deposited upon said properties, or any of

them, or in the homes or upon the persons of said

plaintiffs, or any other persons; that it is not true

that any pollution of the air or deposits of dust or

dirt, either upon the properties or persons or within

the homes of said plaintiffs or any other persons,

will be a natural or necessary consequence of any

excavation within or upon said lands for the com-

mercial production of rock, sand and gravel; that

it is not true that any operations [201] upon said

*' critical'' area for the commercial production of

rock, sand and gravel would constitute eithei* a

dangerous or an obnoxious or a deleterious condition

either upon the premises of plaintiffs or upon any

other persons or upon the highways or in places of

public gathering or within the said '* community"

area or elsewhere, or would substantially or at all

deprive said plaintiffs or any other persons of any

right to enjoy, or the enjoyment of their properties

or homes or highways or places of public gathering,

either within said '^community" area or elsewhere.

XLIII.

' That it is not true that the excavation of rock,

sand and gravel on a commercial scale within or

upon said critical area would, as a natural or neces-

sary consequence thereof, produce loud or rasping

or obnoxious noises; that it is not true that the

operations in excavation of rock, sand and gravel

on a commercial scale would produce noises which
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would necessarily penetrate to the properties or

homes of plaintiffs or to other persons similarly

situated in the ^^ community" area, or would sub-

stantially or materially disturb plaintiffs or any of

them, or any other persons in their respective use

or enjoyment of their property or properties or

homes or would substantially impair or diminish

their enjoyment respectively of their properties or

homes or highways or places of public assembly

within said '* community" area or elsewhere.

XLIV.

That it is not true that any commercial produc-

tion of rock, sand and gravel within said '^ critical"

area or any other place would as a natural conse-

quence thereof substantially depreciate the intrinsic

value or market value of any or all of the lands

within said ^'community" area outside of said

* critical" area, or any other place. [202]

XLV.

That it is true that each of the several named
plaintiffs referred to in paragraph XXVII of

plaintiffs Complaint are the owners of the parcels

of land which they are alleged to own in said para-

graph and were the owners of said parcels of land,

and that said land was improved and used as

alleged in paragraph XXVII of said complaint.

XLVI.

That it is not true that this action was broiiaht

or maintained on behalf of the planning Commis-
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sion, the Park Department, Playground and Re-

creational Department and Board of Education

or any of said departments of defendant City of

Los Angeles.

XLVII

That it is not true that residents within said

*' Community" area were and for more than five

(5) years last past, or at any other time, have been

more than one thousand (1,000) persons, or any

other numbers who are not named as plaintiffs

herein, who in the enjoyment of their homes in

said ''Community" area or in their health or

safety would be substantially or materially or wil-

fully or otherwise affected by any operation of

commercial production of rock, sand and g]'avel

within or upon the ''Critical" area; that it is true

that a substantial number of persons object to

the commercial production of rock, sand and gravel

within the "Critical" area. [203]

XLVIII.

That it is not true that said so-called "Com-
munity" area for more than one year continuously

preceding the grant of said Conditional Use Permit

was under extensive development for the sub divi-

sion, improvement or use thereof for residential

uses and purposes; that it is not true that continu-

ously for more than one year immediately preced-

ing the grant of said Conditional LTse Permit or at

any other time, or at all, that there was a heavy

or continuing or any demand for residental lots

within the said so-called "Critical" area for resi-

dential improvement or use.
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XLIX

That it is not true that the said '^Community"

area at any time subsequent to the year 1934 has

been restricted against any extension therein of

any operation for the commercial production of

rock, sand and gravel; that it is not true that

plaintiffs, or any of them, acquired his or their

premises in reliance upon any knowledge or belief

that the so-called ''Community" area would be

developed or improved or used as a predominantly

residential area or would remain immune to any

encroachment therein or thereupon of any operation

for the commercial production of rock, sand and

gravel; that it is not true that there was or is any

general policy or ever was any general policy esta-

blished or maintained by the City of Los Angeles

for any such improvement, development or use;

that it is not true that Los Angeles Land & Water

Co. ever did actively encourage any of the plain-

tiffs to acquire, improve or use their said property

for residential purposes.

That it is true that some of the lands lying within

the so-called ''Critical" area are substantially the

same in structure and placement of the materials

of which they are composed or in their top soil

condition or in their surface [204] contour as the

lands of plaintiffs, but this is not true as to other

lands in said area.
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LI.

That it is not true that the operation of a primary

crusher upon said so-called ''Critical" area will

produce loud crunching, rasping or obnoxious noises

or substantial quantities of dust or dirt; that it is

not true tliat by reason of said primary crusher

operation that substantial or any quantities of

dust or dirt will be carried by the winds to the

homes of the inhabitants of said so-called ^'Com-

munity" area or to schools, churches or other places

of j)ublic or |)rivate assembly within said '^ Commu-

nity" area, or will substantially or materially or

at all interfere with, interrupt or impair the com-

fortable enjoyment of plaintiffs' homes or other

places of assembly; that it is not true that a sub-

stantial or any part of any dust or dirt from said

'^ Critical" area will consist of a granular silica

in powdery or other form; that it is not true that

any dust or dirt from said so-called ''Critical" area

is or will be conducive to the development or

aggravation of tuberculosis or other respiratory or

pulmonary afflictions; that it is not true that screen

planting upon the margins of said so-called "Criti-

cal" area will be either a sham or a farce; that it is

not true that said screen planting would attract or

cause the death or injury of children.

LIT.

That it is not true that anv conduct of the Citv

of Los Angeles either in the exercise of its police

power or otherwise in respect of the granting of

said Conditional Use Permit was or is oppressive or
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discriminatory; that it is not true that said City

of Los Angeles either on October 2, 1946, or at any

other time, granted to John D. Gregg a special

right or privilege denied to other property owners

;

that it is not true that the act of said City of Los

Angeles in granting said Conditional Use Permit

was or is in excess of the limits of its police power

or was or is in [205] violation of Article 1, Section

21 of the Constitution of the State of California or

of the Constitution of the United States; that it is

not true that said act was or is void.

LIII.

That it is not true that the granting of said Condi-

tional Use Permit to John D. Gregg constitutes or

ever did constitute the taking of any of the property

of plaintiffs or any persons whomsoever.

LIV.

That it is not true that the granting of said Con-

ditional Use Permit was or is either an unjust or

oppressive or arbitrary exercise of the police power

or was or is an unwarranted or any invasion or

confiscation of either the property or property

rights of said plaintiffs or any other persons.

LV.

That it is not true that the granting of said

Conditional Use Permit bears no relation to the

ends for which the police power exists; that it is

not true that the granting of said permit was or

is an invasion of any personal or property rights

of said plaintiffR or any other persons.
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LVI.

That it is not true that the granting of said

Conditional Use Permit was for the purpose of

preferring John D. Gregg against any other prop-

erty owners; that it is not true that only about

35 acres of the property owned by John D. Gregg-

lying southwesterly of Glenoaks Boulevard has

been excavated ; that it is not true that said John

D. Gregg is or for more than five months prioj*

to the commencement of this action has been or

ever was or now is the owner or in control of any

imexcavated land situated within the San Fern-

ando Valley other than the land located within the

said so-called *^ Critical" area and his plant and

stockpile site southwesterly of Glenoaks Boule-

vard.

LVII.

That it is not true that operations for the

commercial production of rock, sand and gravel

within said so-called ^^ Critical" area will sul)-

stantially or materially or seriously or at all disturl),

interfere with, interrupt or diminish the enjoyment

by plaintiffs or any other persons of their prop-

erties within said so-called '^Community" area or

wdll injure or damage such properties.

LVIII.

That it is not true that operations for the com-

mercial ])i'oduction of rock, sand and gravel within

said ''Critical" area will substantially or materially

or at all de|)veciate the reasonable market value

of the properties of plaintiffs or any other persons

or that such properties will be substantially de-
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stroj^ed or that said plaintiffs or any other persons

will be irreparably or permanently damaged, or

damaged at all.

LIX.

That it is not true that defendant John D. Gregg

is estopped to claim or exercise his rights and privi-

leges under the terms of said Conditional Use

Permit or that he is estopped to conduct operations

in said so-called ^* Critical" area for the commer-

cial production of rock, sand or gravel.

LX.

That it is not true that the City of Los Angeles

either by its conduct as alleged in said complaint

or otherwise, or at all, is or ever was estopped to

grant said Conditional Use Permit or to permit

said John D. Gregg to exercise or enjoy any bene-

fit, right or privilege under said Conditional Use

Permit or to authorize or permit the operation for

the commercial production of rock, sand or gravel

within said *^ Critical" area or any place within

said so-called ^^Commimity" area.

LXI.

That it is not necessary that either the City of

Los [207] Angeles or John D. Gregg be peraian-

ently or at all enjoined from authorizing or con-

ducting operations for the commercial production

of rock, sand or gravel in said ^* Critical" area

either to prevent wrong or injustice or otherwise

or at all ; that it is not true that the grant of said

Conditional Use Permit is or ever was in excess

of the exercise of the police power of the City of

Los Angeles.
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LXII.

That it is not true that by reason of any con-

duet of John I). Gregg the occupancy by plaintiffs

of their homes has been rendered substantially

or materially uncomfoitable or that the enjoyment

of said properties has been or is substantially,

materially or grievously or at all interferred with

or impaired by reason of any conduct of said

Gregg; that it is not true that plaintiffs have been

damaged in the sum of $100,000.00 or in any other

sum.

LXIII.

That it is not true that any conduct of John D.

Gregg has been, is or ever was oppressive, fraudu-

lent or malicious; that it is not proper that punitive

damages in the sum of $250,000.00 or any other

sum be assessed against defendant John I). Gregg.

LXIV.

That it is true that on March 7, 1946 the City of

Los Angeles enacted Ordinance No. 90,500, which

said ordinance became effective on June 1, 1946;

that it is true that Section 12.24 of Ordinance No.

90,500 provides in part as follows:

*^A. Location of Permitted Uses—Wherever it

is stated in this Article that the following uses may
be permitted in a zone if their location is first

approved by the Commission, said uses are deemed

to be a [>art of the development of the Master Plan

or its olvjectives and shall conform thereto. Before
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the Commission makes its final determination a

public hearing by the Commission shall be manda-

tory for certain uses and optional for others:

^'1. Uses for which at least one public hear-

ing shall be held include: airports or aircraft

landing fields; cemeteries; educational insti-

tutions; and golf courses (except driving tees

or ranges, miniature courses and similar uses

operated for commercial purposes).

"2. Uses for which a public hearing is op-

tional include: churches (except rescue mission

or temporary revival) ; schools, elementary and

high; and public utilities and public service

uses or structures.

^^B. Additional Uses Permitted—The Commis-

sion, after public hearing, may permit the following

uses in zones from which they are prohibited by

this Article where such uses are deemed essential

or desirable to the public convenience or welfare,

and are in harmony with the various elements or

objectives of the Master Plan

:

^*1. Airports or aircraft landing fields.

^'2, Cemeteries.

**3. Development of natural resources (ex-

cluding the drilling for or producing of oil,

gas or other hydrocarbon substances) together

with the necessary buildings, apparatus or

appurtenances incident thereto.

^'4. Educational institutions.
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5. Governmental enterprises (federal,

state and local).

6. Lil^raries or museums, public.

7. Pul)lic utilities and public service uses

or structures. * * *

^*C. Procedure—Written applications for the

approval of the uses referred to in this Section

shall be filed in the public office of the Department

of City Plannhig upon [209] forms prescribed

for that purpose by the Commission.

^^The procedure for holding public hearings shall

be the same as that required in Sec. 12.32-C.

*^The Commission shall make its findings and

determination in writing within forty (40) days

from the date of filing of an application and shall

forthwith transmit a copy thereof to the applicant.

No decision of the Commission under this Section

shall become effective until after an elapsed period

of ten (10) days from the date the written deter-

mination is made, during which time the applicant,

or any other person aggrieved, may appeal there-

from to the City Council in the same manner as

provided for in Sec. 12.32-E.

*^In approving the uses referred to in this Sec-

tion, the Commission shall have authority to im-

pose such conditions as are deemed necessary to

|>rotect the best interests of the surrounding prop-

erty or neigborhood and the Master Plan."
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LXV.

That it is true that on June 2, 1946 defendant

John D. Gregg filed an application with the Plan-

ning Commission of the City of Los Angeles re-

questing that said Planning Commission grant to

him a Conditional Use Permit authorizing him

to use the property situated within the so-called

'^Critical" area for the commercial production of

rock, sand and gravel; that it is true that after a

public hearing held by the said City Planning

Commission on June 20, 1946, that said Commission

on July 25, 1946 denied defendant John D. Gregg's

application for a Conditional Use Permit ; that it is

true that thereafter and on August 1, 1946, defend-

ant John D. Gregg appealed pursuant to the provi-

sions of Subsection C of said Section 12.24 to the

City Council of said defendant City of Los Angeles

from said denial by the said City Planning [210]

Commission of said application; that it is true

that after a public hearing duly held on September

26, 1946, before the Planning Committee of the

City Council of Los Angeles, and after a further

hearing before the City Council of said City as a

whole, that said Citv Council did on October 2,

1946, by a vote of eleven of its members, adopt the

written Findings and Report of the said Planning

Committee, as set forth in Exhibit ''B" attached

to the Answer of defendant Gregg herein, and did

grant to said defendant Gregg a Conditional Use
Permit for the commercial production of rock, sand

and gravel from the so-called ''Criticar' area; tliat
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it is true tliat the use which defendant Gregg will

make of said property lying within said so-called

''Criticar' area is a commercial use and that his

operations will l)e only such as are reasonable and

necessary for the operation of said commercial

use under the terms and conditions recited in the

:Gonditional Use Permit issued by the City Council

^n October 2, 1946, and that said operations will

not constitute a nuisance and that said Gregg will

not employ any unnecessary or injurious methods

in said oi)eration.

LXVI.

That it is true that at the hearing before the

Planning Committee of the City Council of Los

Angeles on the appeal of John D. Gregg from the

denial by the said City Planning Commission of his

a|>plication for a Conditional Use Permit, that

evidence both oral and documentary w^as introduced

and that said eviden(»e was and is of a substantial

nature and character and was and is in support of

the decii-^ion of the City Council of the City of Los

Angeles in granting to defendant John D. Gregg

the said Conditional Use Permit.

LXVII.

That it is true that dui'ing the trial of the within

cause the said defendant John D. Greau' made
certaiii representations to the Court, as follows:

1. That said defendant John D. Gregg will not

conduct any operations in the so-called *'Cri-
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ticar^ area lying northeasterly of Glenoaks

Boulevard during any hours of the night

excepting such operations as might be rea-

sonably necessary to effect repaii\s to equip-

ment.

2. That said defendant John D. Gregg will

house in the primary crusher which he will

operate in the so-called ^^Critical" area lying

northeasterly of Glenoaks Boulevard ko as

to minimize any noise emanating therefrom.

3. That in connection with any and all drag-

line operations on the banks or slopes of the

pit to be excavated in the so-called '^Critical"

area lying northeasterly of Glenoaks^ Boule-

vard, said defendant John D. Greg.fr will

cause said banks or slopes to be sprinkled

with water prior to any such drag-line opera-

tions so as to minimize the possibility of dust

being carried by the winds beyond the outer

boundaries of said so-called *' Critical" area.

4. That said defendant John D. Gregg intends

to and will as soon as is reasonably practi-

cable, and as soon as material and equipment

is available, complete the construction of the

dust collection system in his rock crusher

plant located southwesterly of Glenioaks

Boulevard, the constraction of which system

was commenced prior to the commenc^ement

of this action.
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Conclusions of Law

From the foi'ogoiiig findings of fact the court

makes the following conclusions of law

:

1. All conclusions of law hereinbefore set forth

as findings of fact.

2. Plaintiffs are not entitled to judgment against

either of the defendants.

3. The conditional use ^^ermit granted defendant

Gregg by the City Council of the City of Los An-

geles was and is a valid [212] and subsisting permit

issued pursuant to the i)rovisions of Ordinance No.

90,500 of the City of Los Angeles.

4. The granting of said conditional use permit

was not and is not an unconstitutional grant of a

special privilege.

5. The granting of said conditional use permit

was not and is not an unjust, oppressive or arbi-

trary exercise of the police powers of the City of

Los Angeles, and was not and is not an invasion or

confiscation of any of the properties or rights of

plaintiffs or of any other persons.

6. The City of Los Angeles was not and is not

estofbped to grant said conditional use permit to

defendant John D, Gregg, nor to permit or allow

said John D. Gregg to conduct operations for the

excavation of sand, rock and gravel from the so-

called '* Critical'' area described in the complaint.

7. Defendant Gregg was not and is not estop])ed

to exercise his rights under said conditional use
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permit, or to conduct operations for the excavation

of sand, rock and gravel within the so-called ^^ Criti-

cal" area described in the complaint.

8. Said City of Los Angeles should not be en-

joined from granting said conditional use permit

or allowing or permitting John D. Gregg to con-

duct operations for the excavation of sand, rock and

gravel from said ^^ Critical" area described in the

complaint, in accordance with the terms of said

permit.

9. Defendant Gregg should not be enjoined from

exercising his rights under said permit or from

conducting operations for the commercial produc-

tion of sand, rock and gravel within the so-called

^'Critical" area as described in the complaint herein.

10. That the plaintiffs, either collectively or

otherwise, have not, nor have any of them, been

damaged in any sum or sums of money whatsoever.

Neither are the plaintiffs, nor any of them,; nor

anyone purported to be represented by them, en-

titled to recover any damages whatever from the

defendants or either of them. [213]

11. Each of the defendants are entitled to re-

cover their costs herein.

Let judgment be entered accordingly.

Dated this 10th day of September, 1947.

/s/ ALFRED L. BAKTLETT, ,

Judge.

[Endorsed]: Filed Sept. 10, 1947. [214]
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In the Superior Court of the State of California

in and for the County of Los Angeles

No. 522031

JACKSON" EAEL WHEELEE, PATKICK
ADAMS, W. L. CALLEY, D. H. CALLEY,
ARCKIE I. WAY, LILLIAN LEWIS, W. R.

SHADLEY, G. T. WINKLER, DONALD
KERSEY, CHARLES WISE, WILLIAM F.

BORROWE, T. 0. EASLEY, R. E. BER-
TELL, BETSY ROSS, GEORGE J. KING,
P'RANK E. M^RIGHT, B. R. FONDREN,
ROBERT D. HOPKINS, PRANK LUTI-
ZEl"ri, DWIGHT MOORE, LOUISE R.

TAYLOR, FRANK J. SMYTHE, C. C.

CAMI'BELL, HELEN CHURCHWARD,
PAUL C. BROWN, and WEST COAST
WINERY, INC., a corporation,

Plaintiffs,
Vo.

L. 1). GREGG, and the CITY OF LOS ANGELES,
a municipal corporation,

Defendants.

Holbrook & Tarr and Clyde P. Hanell, Jr., 740

Rowan Building, Los Angeles 13, Calif., Mieliigan

2191, and Donald J. Dunne, 215 W. 7th Street,

Los Angeles 14, Calif., Trinity 7036, and Guy Rich-

ards Crump, 458 So. Spring St., Los Angeles 13,

Calif., Trinity 4152, Attorneys for Defendant, John

D. Gregg.

JUDGMENT
The above entitled cause came on reguhirly for

trial hi Department 15 of the above entitled Court,
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before Honorable Alfred L. Bartlett, Judge Pre-

siding, on the 28th day of May, 1947, and was tried

by said Court, without a jury, a trial by jury

having been expressly waived by all paHies, plain-

tiffs appearing by their attorney, Oliver O. Clark,

Esq., and defendant J. D. Gregg appearing by his

attorneys, Guy Richards Crump, Esq., Clyde P.

Harrell, Jr., Esq., and Donald J. Dunne, Esq., and

defendant City of Los Angeles [215] appearing by

Ray L. Chesebro, Esq., City Attorney of the City

of Los Angeles, and Thomas H. Hearn, Esq.,

Deputy City Attorney, and evidence both oral and

documentary having been introduced on the issues

raised by the complaint and answer, and the cause

having been fully argued before the Court, and

having been submitted by the parities for decision,

and after deliberation thereon, the Court having

filed herein its Findings of Fact and Conclusions

of Law in writing, and the Court having ordered

that judgment be entered herein in favor of the

defendants and against the above named plaintiffs

in accordance therewith

;

j ,

-

Wherefore, by reason of the law and the Find-

ings of Pact and the Conclusions of Law of the

Court, as aforesaid: ;'

It Is Hereby Ordered, Adjudged and Decreed

that plaintiffs take nothing by this action and that

said defendant John D. Gregg, sued herein as J. D.

Gregg, have and recover his costs herein taxed at

$553.80;
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It Is Further Ordered, Adjudged and Decreed

that said defendant City of Los Angeles, a munici-

pal corporation, have and recover its costs herein

taxed at $ ;

It Is Further Ordered, Adjudged and Decreed

as follows:

:.. 1. That defendant John D. Gregg shall not con-

;
; -.duct any operation for the excavation of rock,

•'/.'' sand or gravel from the so-called ^* Critical"

area, as described in the complaint herein,

lying northeasterly of Glenoaks Boulevard, at

... any time before 6:00 o'clock a.m. of any day

; :: or after 8:00 o'clock p.m. of any day, except-

ing that the said defendant John D. Gregg

shall not be prohibited from making any

., . reasonable or necessary repairs to equii^ment

in said area during other hours.

2/ That said defendant John D. Gregg house

. in any primary crusher which is operated in

'.'• that portion of the so-called ''Critical" area

lying northeasterly of Glenoaks Boulevard so

as to minimize any noise emanating therefrom.

3. That in connection with any and all drag-line

operations on the banks or slopes of any pit

excavated by defendant John D. Gregg in

that part of the so-called ''Critical" area

lying northeasterly of Glenoaks Boulevard,

that the said defendant John D. Gregg shall

cause the banks or slopes of said excavation

to be sprinkled with water prior to any such
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drag-line operations so as to minimize the

possibility of dust from any such operation

being carried by the winds beyond the outer

boundaries of said so-called ^'Critical" area.

4. That said defendant John D. Gregg, as soon
• 'i

as is reasonably practicable and as soon as

material and equipment is available, shall

complete the construction of the dust collec-

tion system in his rock crusher plant lo(^ated

southwesterly of Glenoaks Boulevard, the

construction of which system was commenced

prior to the commencement of this action.

The Clerk of the above entitled Court is hereby

ordered to enter this judgment.

Dated September 10, 1947.

/s/ ALFRED L. BARTLETT, ..
.

.-

Judge of the Superior Court.

[Endorsed] : Filed and entered Sept. 10, 1
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In the Superior Court of tlie State of California

in and for the County of Los Angeles

No. 522,031

JACKSON EARL WHEELER, et al.,

Plaintiffs,

vs.

J. D. GRKGG, et al.,

Defendants.

Oliver O. Clark and Robert A. Smith, 643 South

Olive Street, Los Angeles, California, TRinity

9457, Attorneys for Plaintiffs.

NOTICE OF APPEAL

To the Defendants Herein and to Their Attorneys

of Record Herein, and to All Other Persons

Interested

:

Notice is hereby given that the plaintiffs herein

hereby appeal to the Supreme ( oui't of the State

of California from the judgment heretofore made

and entered herein, and from the whole thereof,

and from the order of the court heretofore made

and entered herein which denied the motion of these

plaintiffs that the judgment herein be set aside

and vacated by the above entitled court and another

and different judgment entered herein in favor of

the plaintiffs and against the defendants, as pro-
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vided in Section 663 of the Code of Civil Pro-

cedure of the State of California.

Dated October 2, 1947.

/s/ OLIVER O. CLARK,
/s/ ROBERT A. SMITH,

Attorneys for Plaintiffs.

[Endorsed] : Filed Oct. 2, 1947. [218]

Received copy of the within affidavit of John D.

Gregg this 1st day of December, 1947.

OLIVER O. CLARK,
By /s/ M. BAILUS,

Attorney for Plaintiffs.

[Endorsed]: Filed Dec. 1, 1947. [219]

In the United States District Court, Southern

District of California, Central Division

No. 7765—P. H.

HENRY WALLACE WINCHESTER, et al..

Plaintiffs,

vs.

J. D. GREGG and the CITY OF LOS ANGELES,
a municipal corporation,

Defendants.

AFFIDAVIT OF DONALD J. DUNNE IN
OPPOSITION TO APPLICATION FOR
PRELIMINARY INJUNCTION

State of California,

County of Los Angeles—ss.

Donald J. Dunne, being first duly sworn on oath,

deposes and says:
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That he is one of the attorneys of record for

defendant John D. Gregg in the within action ; tliat

the knd described in phxintiffs' Comjjlaint in Equity

herein as the '^critical area" is the land in connec-

tion with which defendant has been granted by

the City Council of the City of Los Angeles a

Conditional Use Permit for the excavation of rock,

sand and gravel and is the land which was involved

in that certain action in the Superior Court of

the State of California in and for the County of

Los Angeles entitled ^^Jackson Earl Wheeler, et al..

Plaintiffs, vs. J. D. Gregg, et al., Defendants,'- and

numbered 522031 ; that in said Superior Court

action Honorable Alfred L. Bartlett found that said

Conditional Use Permit is valid, that the City

Coimcil of the City of Los Angeles in granting said

Conditional Use Permit had not acted unfairly,

arbitrarily or capriciously and judgment was

entered against the plaintiffs and in favor of John

D. Gregg denying an injunction prohibiting the

excavation of rock, sand and [220] gravel from

said land but setting forth four conditions which

must be observed by defendant John D. Gregg in

his operations, which conditions are in addition

to the conditions set forth in the Conditional Use

Permit; that a photostatic copy of the Complaint,

the Answer of John D. Gregg, the Findings of

Fact and Conclusions of Law, the Judgment and

Notice of Appeal are attached to the affidavit of

John D. Gregg filed concurrently herewith; that

sul)sequent to the entry of judgment in said action

the plaintiffs gave notice of appeal therefrom and

are now actively prosecuting an appeal from said



Henry Wallace Winchester, et al, 465

judgment in the Supreme Court of the State of

California and that the said appeal is still pending

and has not been determined.

That as will appear from the affidavit of John

D. Gregg filed concurrently herewith the land in

the so-called '^critical area" has no substantial

value to defendant Gregg except for the production

of rock, sand and gravel.

That it has long been established as the law of

the State of California and by the decisions of the

Supreme Court of the State of California and of

other courts that the business of excavating rock

and gravel by the owner from lands ])elonging to

him is a lawful and useful occupation and cannot

be prohibited by legislation; that in every reported

case in Califoiiiia where governmental authority

by legislation or ordinance has attempted to pro-

hibit the excavation of rock, sand and gravel from

land, the character of which made it useful for

such purpose, such legislation or ordinances have

been declared to be unconstitutional and invalid

as the same applied to such lands; that such de-

cision was made by the Supreme Court of the State

of California in the cases of People vs. Hawley,

207 Cal. 395; In Re: Throop, 169 CaL 93; In Re:

Kelso, 147 Cal. 609;

That in two cases involving property in the

vicinity of defendant's property the said rule oT

law has also been applied by the Superior Court

of the State of California in and for the County

of Los Angeles;

That the pj-operty of the Granite Materials Coiii-

pany lying a relatively short distance southerlv of
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defendant's and immediately adjacent to a new

and growing residential district was some years

ago zoned by the City of Los Angeles against the

production of rock, sand and gravel, and an action

was conmienced in the Superior Court of the State

of California in and for the County of [221] Los

Angeles to enjoin the enforcement of said zoning

in the case of DeHarpporte et ah vs. City of

Los Angeles, No. 476337; that attached hereto

marked Exhibit ^'A'' and made a part hereof is

a copy of the Judgment Roll in said case, wherein

it was held that said ordinance was illegal and

void as applied to said property;

That City Rock Company is the owner of rock

land lying a relatively short distance northerly

of defendant's property and that several years ago

the City of Los Angeles zoned said property against

the production of rock, sand and gravel and an

action was commenced in the Superior Court of

the State of California in and for the County of

Los Angeles to enjoin the enforcement of said

zoning in the case of Akmadzick vs. City of Los

Angeles, No. 448415; that attached hereto marked

Exhibit *'B" and made a part hereof is a copy

of the Judgment Roll in said case, wherein it was

held that said ordinance was illegal and void as

applied to said property;

That affiant alleges the foregoing for the purpose

of demonstrating that defendant's right to exca-

vate rock, sand and gravel from his said lands

arises by virtue of defendant's ownership of said

lands and the fact that said lands are adapta))le

only for the production of rock, sand and gravel
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and said right does not primarily arise by virtue

of any legislative action and that if legislative

action should be such as to prohibit defendant from

such operations that under the laws of the State

of California defendant would be entitled to an

injunction permanently prohibiting the interfer-

ence by governmental authority in his operations

for the production of rock, sand and gravel upon

said lands; tiiat affiant is informed and believes

and therefore avers that had the City Council of

the City of Los Angeles refused to grant defend-

ant his Conditional Use Permit for the excava-

tion of rock, sand and gravel upon said lands, that

defendant under the facts of the instant case would

have been entitled by reason of the foregoing to

an injunction against the City of Los Angeles

enjoining said City from interfering with his

operations.

Affiant respectfully urges that based upon the

facts alleged in the affidavit of John D. Gregg

filed herein and by reason of the foregoing that

the showing on the application for Preliminary

Injunction is not sufficient to warrant the restraint

sought and indicates that no material harm or loss

will [222] be occasioned or suffered by plaintiffs

during the interval before a decision can be had

after trial and that no Preliminary Injunction

should issue in the within action.

/s/ DONALD J. DUNNE.
Subscribed and sworn to before me this 28th dav

of November, 1947.

/s/ [Illegible]

Notary Public in and for said County and State.
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EXHIBIT A

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 476337

L. P. DeHARPPORTE and CATHERINE E.

DeHARPPORTE, Husband and Wife, and

GRANITE MATERIALS COMPANY, a

corporation.

Plaintiffs,

vs.

THE CITY OF LOS ANGELES,
Defendant.

Anderson & Anderson, 1112 Black Building, Los

Angeles, California, Phone MUtual 1241, Attorneys

for Plaintiffs.

COMPLAINT
DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs complain and allege:

I.

That the plaintiff, Granite Materials Company,

is now, and at all of the times herein mentioned

has been, a corporation, organized and existing

under and by virtue of the laws of the State of

California, and having its office and principal place

of business in the Comity of Los Angeles, State

of California, and organized and empowered to

acquire, own and operate real property for any

and all legitimate and legal purposes, and particu-
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larly for the development of rock crushing pur-

poses, and for the handling, crushing and processing

of such rock, and all business activities incident to,

or connected therewith ; and that the defendant, The

City of Los Angeles, is, and at all of the times

mentioned herein [224] has been, a duly and legally

chartered city of the State of California, located

in the County of Los Angeles, State of California.

^ II.

That the plaintiffs, L. F. DeHarpporte and Cath-

erine E. DeHarpporte, are, and at all of the times

herein mentioned have been, the owners, as joint

tenants, in fee simple absolute, of that certain real

property in the City of Los Angeles, County of Los

Angeles, State of California, and in that portion

of the said City of Los Angeles included in what is

known as the San Fernando Valley, which said real

property is more particularly described as follows,

to-wit

:

Block 325, as per Miscellaneous Records Book

37, pages 5 to 16, of the Records of Los Angeles

County, California;

That said Block 325 contains approximately 40

acres.

III.

That the plaintiffs, L. F. DeHarpporte and Cath-

erine E. DeHarpporte, hereinafter referred to as

the 'individual plaintiffs,'' have heretofore, for a

valuable consideration, given to the plaintiff. Gran-

ite Materials Company, an option in writing, which
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is still ill full force and effect, to purchase said

Block 325 above referred to, save and except that

X)ortion of said property fronting on Wicks Avenue,

startin,i>' at Sharj) Street and extending Southwest-

erly along Wicks Avenue to within 100 feet of

Arleta Street, with a uniform depth of 150 feet, it

being the ])urpose and intent of the plaintiif.

Granite Materials Company, to purchase and

acquire said property wholly and solely because of,

and by reason of its value for rock development

and rock crushing purposes, including excavation

for rock, sand and gravel, and business activities

connected with and incident to such rock develop-

ment and rock crushing purposes; and it is the

purpose and intent of said Granite Materials Com-

pany to exercise said o])tion to purchase [225] said

property if, only, and when the same can legally

be used for such rock development and rock crush-

ing purposes and such business activities connected

with and incident thereto, and the business of rock

development and rock crushing and other such

allied business activities can be legally conducted

and carried on upon said property; and that by

virtue of the foregoing facts, the plaintiff. Granite

Materials Company, has an interest in said prop-

erty and in the subject matter of this action.

IV.

That said property, and the whole thereof, is

wholly unfitted for, and has no appreciable value

for any purpose, or purposes, other than the use
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thereof for the business of rock development and

rock crushing purposes, including excavation for

rock, sand and gravel, and other allied businesses

to be carried on in connection therewith, but that

said, and the whole of said property is particularly

and especially fitted for, and has a reasonably

large value for such rock development and rock

crushing purposes, and such other allied business

to be carried on in connection therewith, and has

no appreciable value whatever for any other pur-

pose, or purposes, and is particularly unfit for any

other kind of business, and has little, if any, value

whatever for residence purposes, and the far greater

portion thereof is wholly unfit for any kind or char-

acter of residence purposes whatsoever.

V.

That on or about February 16, 1916, the defend-

ant, by and through its lawfully empowered legis-

lative body, adopted an ordinance which became

effective on or about March 19, 1916, known as

Ordinance No. 33761 (New Series) of said City,

and which purported to establish the entire City

of Los Angeles, with certain exceptions, which ex-

ceptions did not include or affect said real property

hereinbefore described, as a residence district.

That in and by said last mentioned Ordinance,

defendant [226] purported to prohibit the estab-

lishment or maintenance in the said residence dis-

trict of any and all business, commercial and/or

industrial activities not specifically permitted in the
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said Ordinance. That because of the exceptions in

said Ordinance contained, no part of the land afore-

said was included within said residence district

until said Ordinance was amended, as hereinafter

alleged.

VI.

That thereafter defendant adopted an Ordinance

which became effective on or about August 29, 1925,

as Ordinance No. 52421, which amended Ordinance

No. 33761 (New Series) by including within the

residence district established by said Ordinance

and making subject to the prohibitions thereof a

certain area known as the Hansen Heights Addi-

tion, which said area included the proi^erty of

plaintiff Company hereinabove described.

VII.

That thereafter defendant adopted an Ordinance

which became effective on or about September 26,

1934, as Ordinance No. 74140 (New Series) which

said Ordinance superseded and took the place of

Ordinance No. 33761 (New Series), hereinabove

mentioned as amended, and said Ordinance No.

74140 is now, and at all times from and after Sep-

tember 26, 1934, has been, in full force and effect

as the residence district ordinance of the defendant

City, and that the prohibitions contained in the said

Ordinance ])urport to prohi})it the establishment

or maintenance upon the real property of the indi-

vidual ])laintiffs hereinabove described of any

business, commercial or industrial activity save and

except as specifically permitted by said Ordinance

No. 74140.
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VIII.

That by virtue of the aforementioned facts and

the terms and provisions of the ordinance herein

mentioned, the use and occupation of the real prop-

erty hereinbefore described for the [227] business

of rock development and rock crushing, excavating

sand and gravel, and any and all businesses and

business activities incidental thereto and connected

therewith, will constitute a nominal and seeming

violation of the terms and conditions of said ordi-

nance, and seemingly would subject the owners of

said property to penalties for such apparent and

seeming violation.

IX.

That it is the attitude and opinion of the City

Attorney of the defendant, and of the defendant

itself, that property of the kind, class and char-

acter of the property hereinbefore described, and

located and situated as such property hereinbefore

described is located and situated, may and can no

longer be used for the purposes described in para-

graph IV hereof as the purposes to which it is

best suited and adapted, and the Planning Com-

mission of the defendant, when requested so to do

by the owners of said property hereinbefore de-

scribed, refused to re-zone the same so that it could

be used for any of such purposes, or for any pur-

pose, or purposes, other than residence purposes,

or other than as nominally permitted by such

ordinances.
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X.

Tliat a dis|)ute and controversy now exists by

and between plaintiffs and defendant with respect

to the interpretation of the ordinances above men-

tioned, and the application of said ordinances to

the property hereinbefore described, as follows,

to-wit :

(a) That defendant contends that the said prop-

erty may not legally be used, nor any part of the

same may legally be used, for those purposes,

activities and uses designated in paragraph IV
hereof, and the uses and purposes to which it is

best adapted;

(b) That plaintiff company contends that the

said properties, and the whole thereof, may be

used for said purposes.

XI.

That it is material and essential to the preserva-

tion of [228] the individual plaintiffs' property

rights in and to said property, and to its full free

enjoyment of its proper rights and privileges as

the owner thereof, that a declaratory judgment be

entered herein settling and determining the said

controversy between plaintiffs and defendant here-

inabove described, and that bv reason of the fore-

going facts plaintiff company has neither a plain,

speedy and adequate remedy at law, nor any remedy

at law whatsoever.
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And for Another, and Further, and Separate

Cause of Action, and as a Second, Separate and

Distinct Cause of Action, plaintiffs allege as

follows

:

I.

Plaintiffs incorporate herein, and adopt and make

a part hereof, the same as if herein set forth at

length. Paragraphs I, II, III, IV, V, VI, VII,

VIII, IX and XI of their foregoing first cause

of action.

11.

That a dispute and controversy now exists by

and between plaintiffs and defendant with respect

to the interpretation of the ordinances above men-

tioned, and the application of said ordinances to

the property herein described, and particularly with

reference to subdivision (h) of Section 16.04 of

the Los Angeles Municipal Code Ordinance 77000,

being a codification of Ordinance 74140 hereinabove

mentioned, which said controversy and dispute is

as follows

:

(a) That defendant contends that by reason of

the terms and conditions of said subdivision (h)

of said Section 16.04, the plaintiffs' rights to con-

duct on the hereinabove described property those

activities and uses hereinabove mentioned in para-

graph IV of the first cause of action hereof have

been lost.

(b) Plaintiffs contend that the said property

may be used for the purposes, activities and w'f-n.
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described in paragraph IV [229] of the first cause

of action hereof, and that the rights so to do have

not been lost, by reason and because of the fact

that the aforementioned subdivision (h) of said

Section 16.04 was, and is, unconstitutional and void

insofar as the same is applicable to the property

herein described, in that the said ordinance as

applied to the said property is unjust, unreason-

able, arbitrary and confiscatory, and, if enforced,

would deprive the plaintiffs of their property and

property rights without due process of law\

And for Another, and Further, and Separate

Cause of Action, and as a Third, Separate and

Distinct Cause of Action, plaintiffs allege as follows

:

I.

Plaintiffs incoiT)orate hereiii, and adopt and

make a part hereof, the same as if herein set forth

at length, Paragraphs I, II, III, IV, V, VI, VII,

VIII, IX and XI of their foregoing first cause

of action.

II.

"Phat the property hereinabove described was, and

is, .of a type peculiarly suited for the x">urposes of

excavating for rock, sand and gravel, and for carry-

ing on the rock, sand and gravel business as de-

scribed in paragraph IV of the first cause of action

hereof, and ihat the said property is n(^t suitable

or valuable for any other use or purpose^ whatso-

ever. Plaintiffs further allege that unless the

said property is used and employed for the purposes
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above mentioned, the same is, and will be, of no

value whatsoever to plaintiffs, or to either or any

of them, and that if the said property is, and may

be, used for the purposes hereinabove mentioned^

the same will be of great value to plaintiffs, and

to each and all of them.

III.

That a dispute and controversy now exists by ar^d

between [230] plaintiffs and defendant with respect

to the interpretation of the Ordinances above men-

tioned, and the application of said Ordinances to

the property hereinabove described, which said

controversy and dispute is as follows: '

*

(a) That defendant contends that the .above

mentioned Ordinances can, and do, prohbit plain-

tiffs, and each and all of them, from carrying out

on the above described premises those activities and

uses hereinabove mentioned in paragraph IV of

the first cause of action hereof.

(b) Plaintiffs contend that the said Ordinances

do not, and cannot, prohibit the use and employ-

ment of the said property for the purposes, uses

and activities described in paragraph IV of the

first cause of action hereof, by reason of the fact

that the said Ordinances, if so applied and in-

terpreted, were, and are, imjust, unreasonable,

arbitrary and confiscatory, and would thereby

render the said property described herein, and the

whole thereof, of no value w^hatsoever, and deprive

the individual plaintiffs of the said property with-

out due process of law.



478 J. T). Gregg vs.

And for Another, and Further, and Separate

Cause of Action, and as a Fourth, Separate and

Distinct Cause of Action, plaintiffs allege as

follows

:

I.

Plaintiffs incorporate herein, and adopt and

make a part hereof, the same as if herein set forth

at length. Paragraphs I, II, III, IV, V, VI, VII,

VlII, IX and XI of their foregoing first cause of

action.

II.

That a dispute and controversy now exists by

and between plaintiffs and defendant with respect

to the interpretation of the Ordinances above men-

tioned, and the ap])lication of said Ordinances to

the property hereinabove described, and particu-

larly v'ith [231] reference to subdivision (g) of

Section 16.04 of the Los Angeles Municipal Code

Ordina!)ce 77000, being a codification of Ordinance

74140 heix^inabove mentioned, which said contro-

versy and dispute is as follows:

(a) Defendant contends that notwithstanding the

terms and conditions of said subdivision (g)

of said Section 16.04, the plaintiffs may not

use any of the property hereinabove men-

tioned foi' the uses, purposes and activities

mentioned in paragraph IV of the first cause

of action herein.

(b) Plaintiffs contend that under and by virtue

of the terms and provisions of said subdi-

vision (g) of said Section 16.04, the property.
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and the whole thereof, herein described may

he used for the uses, purposes and activities

described in paragraph IV of the first cause

of action herein.

Wherefore, plaintiffs pray judgment as follows:

First: That a declaratory judgment be made

and entered that plaintiffs are lawfully entitled to

occupy and use the property described in Para-

graph II of the first cause of motion of the within

complaint for those objects, uses, purposes and

activities described in Paragraph IV of the within

complaint.

Second: That a declaratory judgment be made

and entered that subdivision (h) of Section 16.04

of the Los Angeles Municipal Code Ordinance No.

77000 was, and is, unconstitutional and void as

applied to the propert}^ of the plaintiffs hereinabove

mentioned.

Third: That a declaratory judgment be made

and entered that each and every subdivision of

Chapter I, Article 6, of Ordinance No. 77000 of

the City of Los Angeles, being otherw^ise known as

the Residence District Ordinance and as a codifica-

tion of Ordinance No. 74140 of the said City, be,

and the same is, unconstitutional and void as applied

to the property of the plaintiffs hereinabove

mentioned.

Fourth: That the defendant be permanently

enjoined and [232] restraiiied from interfering vdth
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plaintiffs' proper use and enjoyment of the prop-

erty of [)laintiff company in the manner hereinabove

described.

Fifth: For their costs of suit in this action

incurred; and,

Sixth : For such other and further general relief

as the court may deem to be just, right and

equitable.

ANDERSON & ANDERSON,
By /s/ W. H. ANDERSON,

Attorneys for Plaintiff [233]

State of California,

County of Los Angeles—ss.

L. P. Dellarpporte, being by me first duly sworn,

de])Oses and says that he is one of the plaintiffs

in the above entitled action; that he has read

the foregoing Complaint and knows the contents

thereof; and that the same is true of his own

knowledge, except as to the matters which are

therein stated upon his information or belief, and

as to those matters that he believes it to be true.

/s/ L. F. DeHARPPORTE.

Subscribed and sworn to before me this 7th day

of May, 1942.

[Seal] /s/ TRENT G. ANDERSON.
Notary Public in and for the County of Los Angeles,

State of California. [234]
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In the Superior Court of the State of California

in and for the County of Los Angeles

No. 476,337

L. F. DeHARPPORTE and CATHERINE E.

DeHARPPORTE, Husband and Wife, and

GRANITE MATERIALS COMPANY, a

corporation,

Plaintiffs,

vs.

THE CITY OF LOS ANGELES, a municipal

corporation,

Defendant.

Anderson & Anderson, 1112 Black Building, Los

Angeles, California, Phone MUtual 1241, Attorneys

for Plaintiffs.

AMENDED AND SUPPLEMENTAL
COMPLAINT—INJUNCTIVE RELIEF

Now comes the plaintiffs, and amending and

supplementing their complaint heretofore filed

herein, complain and allege:

L

That the plaintiff. Granite Materials Company,
is now, and for several years last past has been,

a corporation, organized and existing under and

by virtue of the laws of the State of California,

and having its office and principal place of business

in the County of Los Angeles, State of California,
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and authorized and empowered to acquire, own and

operate real property for any and all legitimate

and leiJ^al ])ur])oses, and particularly for the de-

velo[)ment of rock crushing purposes, and for the

handling, crushing and processing of such rock, and

iall business activities incident to, or connected [235]

therevvitli ; and that the defendant, The City of

Los Angeles, is, and at all of the times mentioned

herein has been, a duly and legally chartered mmiici-

pal corporation, to-wit, a city of the State of Cali-

ifornia, located in the Coiuity of Los Angeles, State

of California.

II.

That Uie plaintiffs, L. F. DeHarpporte and Cath-

erine E. DeHarpporte, are the owners, as joint

tenants in fee simple absolute, of that certain real

pro|)erty; in the City of Los Angeles, County of

Los Angeles, State of California, and in that por-

tion of the said City of Los Angeles included in

what is knbwai as the San Fernando Valley, which

said real proi)erty is more particularly described

as follows, to-wit:

Block 325 of the Maclav Rancho Ex Mission

San Fernando, as per ma]) recorded in Book

,37, pages 5 to 16, Miscellaneous Records of

Los Angeles County, California;

that 8aid, Block 325 is herc^inafter referred to as

Parcel One.

That the plaintiffs, L. F. i)eIIarp])orte and

Catherine E. DeHarpporte have, since the filing

of the complaint herein, become the owners, as
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joint tenants, in fee simple absolute, of that certain

real property in the City of Los Angeles, County

of Los Angeles, State of California, and in that

portion of the said City of Los Angeles included

in what is known as the San Fernando Valley,

which said real property is more particularly de-

scribed as follows, to-wit:

Block 340 of the said Maclay Raiicho Ex
Mission San Fernando, as per map recorded

in Book 37, pages 5 to 16, Miscellaneous Rec-

ords of Los Angeles County, California;

that said Block 340 is hereinafter referred to as

Parcel Two.

That said Parcels One and Tw^o are contiguous.

III.

That the plaintiffs, L. F. DeHarpporte and

Catherine E. DeHarpporte, [236] hereinafter re-

ferred to as the 'individual plaintiffs," have here-

tofore, for a valuable consideration, given to the

plaintiff. Granite Materials Company, an option

in writing, which is still in full force and effect,

to purchase said Block 325 above referred to,

Parcel One herein, save and except that portion

of said block fronting on Wicks Avenue, starting

at Sharp Street and extending Southwesterly along

Wicks Avenue to within 100 feet of Arleta Street,

with a uniform depth of 150 feet; and said plain-

tiffs have, since the filing of the complaint herein,

for a valuable consideration, given to the plaintiff.

Granite Materials Company, an option in writinii,
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which is still in full force and effect, to purchase

said Block 340, Parcel Two herein, it being the

purpose and intent of the plaintiff, Granite Mate-

rials Company, to purchase and acquire said Parcels

One and Two wholly and solely because of, and by

reason of their value for rock development and

rock crushing purposes, including excavation for

rock, sand and gravel, and business activities con-

nected with and incident to such rock development

and rock crushing purposes; and it is the purpose

and intent of said Granite Materials Company to

exercise said options to purchase said property if,

only, and when the same can legally be used for

such rock development and rock crushing purposes

and such business activities connected with and

incident thereto, and the business of rock develop-

ment and rock crushing and other such allied busi-

ness activities can be legally conducted and carried

on upon said })roperty without interference, let

or hindrance by defendant as hereinafter alleged

to be threatened by defendant; and that by virtue

of the foregoing facts, the plaintiff, Granite Mate-

rials Company, has an interest in said property

and in the subject matter of this action.

IV.

That said property, and the whole thereof, is

practically unfitted for, and has no appreciable

value for any purpose, or [237] ])ur})oses, other

than the use thereof for the liusiness of rock de-

velopment and rock crushing purposes, including

excavation for rock, sand and gravel, and other

allied businesses to be carried on in connection
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therewith, but that said, and the whole of said

property is particularly and especially fitted for,

and has a reasonably large value for such rock

development and rock crushing purposes, and such

other allied business to be carried on in connection

therewith, and has no appreciable value whatever

for any other purpose, or purposes, and is particu-

larly unfit for any other kind of business, and has

little, if any, value whatever for residence pur-

poses, and the far greater portion thereof is wholly

unfit for any kind or character of residence pur-

poses whatsoever.

V.

That by the provisions of Ordinance No. 33,761

(New Series), adopted March 19, 1916, the real

property described in Paragraph II hereof was

zoned for residential purposes, and the use of said

property for the purpose of constructing, oper-

ating, or maintaining a rock crushing plant thereon

was prohibited; that by the provisions of Ordi-

nance No. 74,140, adopted September 26, 1934, said

Ordinance No. 33,761 was re-published and re-

enacted, and the real propert}^, described in Para-

graph II hereof, was again classified as residential

property in the same manner after the same had

been classified as residential property under Ordi-

nance No. 33,761; that on or about the 28th day

of September, 1936, the City of Los Angeles adopted

Los Angeles Municipal Code, which is numbered

No. 77,000. By the terms of said ordinance. Ordi-

nance No. 74,140 was incorporated into the pro-

visions of the Los Angeles Municipal Code in

Article 6 of Chapter 1 thereof;
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That by reason thereof the defendant threatens

and intends to and will, unless restrained and en-

joined by this Court, comi)el the owner or owners

thereof to restrict its use wholly and solely to resi-

dential purposes and uses only, and threatens and

intends [238] to and will, unless so restrained and

enjoined, interfere with and prevent its use for

any other purpose or purposes, and particularly

to prevent its use for the said only uses and pur-

poses for which, as above alleged, it is particularly

and practically fitted, and for w^hich alone it has

any particular or appreciable value whatever, to-wit,

the uses and purposes alleged and described in

Paragraph IV hereof.

That said claim of defendant is whollv without

any legal right whatsoever, and if said claim is

Enforced as so threatened by said defendant, it

will deprive said property of all reasonable value,

and will deprive^ the y)laintiffs of all appreciable

value of said property and the w^liole thereof, and

will deprive them of its said proper and valuable

use without due process of law in violation of the

provisions of the Constitution of the United States,

'and particularly of Section 1, of Article XIV of

said Constitution, and in violation of the proAdsions

of the Constitution of the State of California.

VI.

That it is the attitude and opinion of the City

Attorney of the defendant, and of the defendant

itself, that property of the kind, class and char-

acter of the property hereinbefore described, and

located and situated as such property hereinbefore
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described is located and situated, may and can no

longer be used for the purposes described in para-

graph IV hereof as the purposes to which it is

best suited and adapted, and the Planning Com-

mission of the defendant, when requested so to do

by the owners of said Parcel One hereinbefore

described, refused to re-zone the same so that

it could be used for any of such purposes, or for

any purpose, or purposes, other than residence

purposes.

VII.

That plaintiffs have no plain, speedy or adequate

remedy at law. [239]

Wherefore, plaintiffs pray judgment as follows:

First: That the defendant. The City of

Los Angeles, be permanently enjoined and

restrained from enforcing the provisions of said

Article 6, Chapter 1, of the Los Angeles Munici-

pal Code against the real property hereinabove

described as Parcels 1 and 2, insofar as said

Article 6, Chapter 1, of the Los Angeles Munici-

pal Code prohibits the use of said real property

for the purposes of constructing, operating or

maintaining a rock crushing or sand and gravel

plant on said property, or any part thereof,

or prohibits the use of said real property for

excavating rock, sand or gravel from said real

property, or any part thereof, including other

incidental businesses to be carried on in con-

nection therewith;

Second : For their costs of suit in this action

incurred; and,
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Third: For such other and further general

relief as the Court may deem to be just, right

and squitable.

ANDERSON & ANDERSON,
By /s/ TRENT G. ANDERSON,

Attorneysf or Plaintiffs.

[Endorsed] : Filed July 3, 1942. [240]

In the Superior Court of the State of California,

in and for the County of Los Angeles.

No. 476-337. Dept. 20.

L. F. DeHARPPORTE and CATHERINE E. De-

HARPPORTE, Husband and Wife, and

GRANITE MATERIALS COMPANY, a Cor-

poration,

Plaintiffs,

vs.

THE CITY OF LOS ANGELES, a municipal cor-

poration,

Defendant.

Anderson & Anderson, 1112 Black Building, Los

Angeles, California, Mutual 1241, Attorneys for

Plaintiffs.

Hon. Thomas C. Gould, Presiding.

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

Tlie above entitle cause came on reguhiily for

trial on tlie 8th day of October, 1942, before the

Court sitting without a jury, Messrs. Anderson &
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Anderson appearing as attorneys on behalf of plain-

tiffs, and Ray L. Chesebro, City Attorney, and Clyde

P. Harrell, Jr., Deputy City Attorney, appearing

for and on behalf of the defendant, and evidence,

both oral and documentary, having been introduced

and the cause submitted for decision, the Court

now makes its Findings of Fact as follows:

Findings of Fact

First: That all the allegations of plaintiffs'

amended and supplemental complaint are true.

Second: That none of the allegations of de-

fendant's answer to said amended and supplemental

complaint, except insofar as such [241] allegations

constitute and are admissions of the allegations of

the plaintiffs' amended and supplemental complaint,

is true.

Conclusions of Law

And as Conclusions of Law from the foregoing

facts the Court finds that the plaintiffs are entitled

to judgment as follows, to-wit

:

First: That the defendant. The City of Los

Angeles, be permanently enjoined and restrained

from enforcing the provisions of Article 6, Chapter

1, of the Los Angeles Municipal Code, referred to in

said amended and supplemental complaint, against

the real property described in said amended and

supplemental complaint as Parcels One and Two, in-

sofar as said Article 6, Chapter 1, of the Los An-

geles Municipal Code prohibits the use of said real

property for the purposes of constructing, ope rait-

ing or maintaining a rock crushing plant, or sand
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and gravel plant on said propety, or any part

thereof, or prohibits the use of said real property

for excavating roek, sand or gravel from said real

property, or any part thereof, including other in-

cidental businesses to be carried on in connection

therewith.

Second: That the plaintiffs recover their costs of

suit in this action incurred.

Let judgment be entered accordingly.

Dated : Octobed 16th, 1947.

/s/ THOMAS C. GOULD,
Judge.

State of California,

County of Los Angeles—ss.

L. F. DeHarpporte, being by me first duly sworn,

deposes and says: that he is one of the plaintiffs in

the above entitled action ; that he has read the fore-

going Amended and Supplemental Complaint and

knows the contents thereof; and that the same is

true of his own knowledge, except as to the matters

which are therein stated upon his information or

belief, and as to those matters that he believes

it to be true.

/s/ L. P. DeHARPPORTE.
Subscribed and sworn to before me this 2r)tli day

of June, 1942.

[Seal] /s/ TRENT G. ANDERSON,
Notary Public in and for the County of Los An-

geles, State of Califfornia.

[Endorsed] : Filed Oct. 16, 1942. [243]
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In the Superior Court of the State of California,

in and for the County of Los Angeles.

No. 476-337. Dept. 20.

L. F. DeHARPPORTE and CATHERINE E. De-

HARPPORTE, Husband and Wife, and

GRANITE MATERIALS COMPANY, a Cor-

poration,

Plaintiffs,

vs.

THE CITY OP LOS ANGELES, a municipal cor-

poration,

Defendant.

Anderson & Anderson, 1112 Black Building, Los

Angeles, California, Mutual 1241, Attorneys for

Plaintiffs.

Hon. Thomas C. Gould, Presiding.

JUDGMENT
The above entitled cause came on regularly for

trial on the 8th day of October, 1942, before the

Court sitting without a jury, Messrs. Anderson &
Anderson appearing as attorneys for plaintiffs, and

Hon. Ray L. Chesebro, ( ity Attorney, and Clyde

P. Harrell, Jr., Deputy City Attorney, appearing

for the defendant, and evidence, ])oth oral and do( u-

mentary, having been introduced and the cause sul)-

mitted for decision, and the Court having made its

Findings of Fact and Conclusions of Law, and or-

dered judgment accordingly;

Now, Therefore, in conformity with said Find-

ings of Fact and said Conclusions of Law eonsti-
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tuting the decision of the Coiiit in said action, It

Is Hereby Ordered, Adjudged and Decreed as [214]

follows, to-wit

:

First : That the defendant. The City of Los An-

geles, be, and it is hereby, permanently enjoined

and restrained from enforcing the provisions of

Article 6, Chapter 1, of the Los Angeles Muncipal

(^ode, referred to in the amended and supplemental

complaint in this action, against the real property

described as Parcels One and Two in said amended

and supplemental comi)laint of plaintiffs, insofar

as said Article 6, Chapter 1, of the Los Angeles

Municipal Code prohibits the use of said real prop-

erty for the purposes of construting, operating or

maintaining a rock crushing plant, or sand and

gravel plant on said property, or any part thereof,

or prohibits the use of said real property for exca-

vating rock, sand or gravel from said real property,

or any part thereof, including other incidental busi-

nesses to be carried on in connection therewith, all

of said real property being located in that portion

of the said City of Los Angeles included in what is

known as the San Fernando Valley, which said real

property is more particularly described as follows,

to-wit

:

Parcel One : Block 325 of the Maclay Eancho

Ex Mission San Fernando, as per map recorded

in Book 37, pages 5 to 16, Miscellaneous Rec-

ords of Los Angeles County, California;

Parcel Two: Block 340 of the said Maclav

Rancho Ex Mission San Fernando, as per map
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recorded in Book 37, pages 5 to 16, Miscellan-

eous Records of Los Angeles County, California.

Second: That the plaintiffs have and recover of

the defendant their costs of suit in this action in-

curred, taxed at $

Dated : October 16th, 1942.

/s/ THOMAS C. GOULD,
Judge.

[Endorsed] : Piled Oct. 16, 1942. [245]

EXHIBIT B
In the Superior Court of the State of California

in and for the County of Los Angeles

No. 448415

PETER J. AKMADZICH and MARY LOUISE
AKMADZICH,

Plaintiffs,

vs.

CITY OP LOS ANGELES, a municipal corpora-

tion, ARTHUR C. HOHMAN, as Chief of Po-

lice of the City of Los Angeles, RAY L.

CHESEBRO, as City Attorney of the City of

Los Angeles, ONE DOE, TWO DOE, THREE
DOE, POUR DOE, PIVE DOE, SIX DOE,
SEVEN DOE, EIGHT DOE, NINE DOE and

TEN DOE,

Defendants.

COMPLAINT POR INJUNCTIVE RELIEP
Now comes the plaintiffs and for cause of action

allege

:
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I.

Plaintiffs are now and were at all times herein

mentioned, husband and wife.

Defendant City of Los Angeles is now and was

at all times herein mentioned, a municipal corpora-

tion and ])olitical subdivision of the State of Cali-

fornia.

Defendant Arthur C. Hohmann is the duly ap-

pointed, qualified and acting Chief of Police of the

City of Los Angeles.

Defendant Ray L. Chesebro is the duly elected,

qualified and acting City Attorney of the City of

Los Angeles.

Defendants One Doe to Ten Doe, inclusive, are

agents, [246] servants, employees and officers of the

City of Los Angeles. The true names of said de-

fendants are unknown to plaintiffs, but plaintiffs,

upon ascertaining the true names of such defend-

ants, will amend their complaint by inserting the

true names of defendants aforesaid, herein.

II.

That defendant Arthur C. Hohmann, as Chief oF

Police of the City of Los Angeles, is the law en-

forcement and principal peace officer of said City.

Defendant Ray L. Chesebro, as the City Attor-

ney of the City of Los Angeles, is charged with

the duty and responsibility under the charter of the

City of Los Angeles, of prosecuting violations of

ordinances and purported ordinances of said City.
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III.

Plaintiffs are the owners of certain real prop-

erty situated in the City of Los Angeles, County

of Los Angeles, State of California, described as

follows, to wit:

Lots 1, 2, 21 and 22, Tract No. 999, as per

Map recorded in Book 16, Pages 166 and 167

of Maps, Records of Los Angeles County, State

of California;

Also, Lots 1 and 2, Tract No. 10958, as per

Maps recorded in Book 198, Pages 8, 9 and

10 of Maps, records of said County, excepting

therefrom any portion of the above lots lying

within the boundary of any public street.

Said property embraces an area of approximately

fifty-four acres.

Plaintiff's acquired the portion of said property

formerly described as Lots 19 and 20, Tract 999 in

the County of Los Angeles, State of California,

hereinafter more particular referred to, on or

about the 15th day of August, 1934, and acquired

the remainder of said property from time to time

subsequent thereto, and prior to February 27, 1936.

IV.

That at the time plaintiffs acquired former Lots

19 and 20, of Tract 999, there was situated thereon

machinery and equipment for excavating and crusli-

ing rock, commonly known as a rock crushing

plant; that thereafter plaintiff Peter J. Akmadzich

operated said property as a rock crushing plant.
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and from time to time constructed additional ma-

chinery and equii^ment for such purpose, and

improved the existing machinery and equipment;

that on or about the month of March, 1937, the

said Peter J. Akmadzich found that he could not

operate the said rock crushing plant at a profit,

without also operating in conjunction therewith a

hot mix asphalt plant for the production of asphalt

for street paving purposes; that by reason thereof,

on or about the 22nd day of March, 1937, the said

Peter J. Akmadzich constructed on the area which

constituted former Lots 19 and 20 of Tract 999,

a hot mix asphalt plant, and thereafter and until

the i)resent time, has operated the said rock crush-

ing plant and hot mix asphalt plant conjunctively

as a single l)usiness enterprise; that the said Peter

J. Akmadzich has invested in the improvement and

development of said property for the purposes of

operating said rock crushing plant and said hot

mix asphalt plant, between the dates of August 15,

1934, and the present time, the sum of approxi-

mately $175,000, and that the said real property,

consisting of approximately fifty-four acres, here-

inbefore described, together with the improvements

thereon, has a market value of $250,000 if the said

property be operated as a rock crushing and hot

mix asphalt plant.

V.

That all of tlie machinery and equipment on said

property for crushing rock and for mixing hot

asphalt, commonly referred to as the rock crushing

macliinery, and the hot mix asphalt machinery, is
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located within the area of approximately ten acres

formerly described as Lots 19 and 20 of Tract 999,

hereinbefore referred to, [248] and that the re-

mainder of said property is being nsed for the

purposes only of excavating rock therefrom.

VI.

That the said property is located in the bed of

the Tujnnga Wash and immediately adjacent to the

channel through which the water of the Tujunga

Wash flow, and that said property is subject to

flooding and overflow, at periods of heavy rainfall;

that the said rock crushing and hot mix asphalt

plant is located approximately 1500 feet distance

from the nearest dwelling or place of human habi-

tation; that the rock and gravel underlying all of

the plaintiffs' property, and which is being exca-

vated, mined and distributed by the plaintiff Peter

J. Akmadzich from said property is extraordinary

in desirable quality, character and texture, and

that said rock and gravel is the only rock and gravel

fomid or produced in the City of Los Angeles or

immediately adjacent thereto, that complies with

the standard specifications for road building ma-

terials adopted and maintained by the State High-

way Department of the State of California.

That the property of the plaintiffs is so located

that a rock crushing and hot mix asphalt plant can

be operated on said premises with less inconvenience

or annoyance to residents of the City of Los Angeles

or to the general ])ublic than at any other place

within the City of Los Angeles where rock deposits

are to be found.
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VII.

That the vsaid property of the plaintiffs is of no

value whatever for residence purposes, and in fact

is positively unfit for residence purposes by reason

of the liability and menace of flooding and overflow

as hereinbefore alleged, and that for such reason

it would be unsafe to construct a residence or

dwelling house upon such property; that the said

property is valueless for agricultural purposes or

for any other purpose except for the [249] pur-

poses for which said property is being utilized as

hereinbefore alleged.

That the plaintiif Peter J. Akmadzich has de-

veloped a large and profitable business upon said

property through the efficient, skillful and scien-

tific operation and maintenance of said rock crush-

ing plant and said hot mix asphalt plant, and that

it Vv^ould be impossible to operate the said property

at a profit, if the operation were confined to the

rock crushing plant and the area of excavation were

confined to the area of former Lots 19 and 20 of

Tract 999 hereinbefore referred to.

VIII.

That on or about the 16th day of February, 1916,

the City of Los Angeles adopted an Ordinance

commonly known and designated as Ordinance No.

33761 (N.S.) under and by virtue of the terms of

which the entire area of the City of Los Angeles

with the exception of certain districts designated

therein, was restricted to use for residential pur-

poses; that at the time of the adoption of the said
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Ordinance, the property now owned by the plain-

tiffs as hereinbefore alleged, was not included within

the limits of the City of Los Angeles, but that

thereafter, on or about the 11th day of of April,

1918, an area was annexed to the City of Los

Angeles, including the said property of plaintiffs;

that on or about the 29th day of August, 1925,

Ordinance 52421 was adopted by the City of Los

Angeles amending said Ordinance No. 33761 (N.S.)

under and by virtue of the terms of which the

provisions of said Ordinance No. 33761 (N.S.) were

extended to the property so annexed to the City

of Los Angeles, and the area occupied by the prop-

erty of the plaintiffs was included within the dis-

trict in said City of Los Angeles restricted to resi-

dential use; that thereafter, to wit, on or about

August 28, 1931, the City of Los Angeles adopted

an Ordinance commonly known as Ordinance No.

70210 under and by virtue of the terms of which it

was provided that Lots 19 and 20 of Tract No. [250]

999, as per Map recorded in Book 16, Pages 166

and 167 of Maps, Records of Los Angeles County,

should be excepted from the residence district of

the City of Los Angeles; that said Lots 19 and 20

referred to, described an area of approximately ten

acres, which was subsequently included in and con-

stitutes the Westerly portion of Lot 1 of Tract No.

10958 hereinbefore described.

That thereafter, to w4t, on or about September

21, 1934, the City of Los Angeles adopted an Or-

dinance commonly known as Ordinance No. 74140,

which Ordinance contained various provisions re-
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strictiiig the use of i)roperty in various localities

in the City of Los Angeles, and among other things,

contained the following provision:

''(d) For the purpose of this Article, each

of those separate portions of the City which

prior to the effective date of Ordinance 74140

had been excepted from the Residence District

by ordinance adopted by the Council, shall be

considered as having been granted a variance

from the provisions of this Article but only

so far as such variance is necessary to permit

the use of the lot or premises involved for

the particular purpose for which the original

exception was granted as shown by the records

of the case on file with the Board or with the

City Clerk."

That thereafter, to wit, on or about the 12th

day of November, 1936, the City of Los Angeles

adopted an ordinance commonly known as No.

77,000 and also commonly known and officially des-

ignated as the Los Angeles Munci])al Code; that

the said Ordinance constituted a re-enactment and

codification of a large number of previously enacted

ordinances in said City, and among other things,

re-enacted the provisions of Oidinance No. 33761

(N.R.) as amended as hereinbefore alleged, and the

provisions of Ordinance No. 70210 and the provi-

sions of Ordinance No. 74140 as hereinbefore

alleged.

That said Ordinance No. 77,000 contains provi-

sion's to the effect that all of the property of the
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plaintiffs with the exception of the area embracecl

in former Lots 19 and 20 of Tract 999, shall be

used for residential purposes only, and for no other

purpose.

IX.

That the defendants claim, contend and assert

in connection with Ordinance No. 70210 that the

records relating thereto on file with the Depart-

ment of City Planning and with the City Clerk of

the City of Los Angeles, indicate and show that the

exception granted by said Ordinance was granted

to permit the use of the property therein described,

to wit, former Lots 19 and 20 of Tract 999 for the

purpose of operating a wet process rock crushing

plant only, and for no other purpose, and the de-

fendants further claim, contend and assert that

under the provisions of said Ordinances herein-

before referred to, the plaintiffs are prohibited

from operating said hot mix asphalt plant and from

excavating rock outside of the area of said former

Lots 19 and 20 of Tract 999, and are prohibited

from using their said property outside of said area

for any purpose except for residential purposes.

That as hereinbefore alleged, the rock crushing

plant hereinbefore referred to, cannot be operate.d

at a profit except in conjunction with the hot mix

asphalt plant, and then only if the excavation of

rock from the property of the plaintiffs outsi.dq of

the area of said former Lots 19 and 20, Tract 999

be permitted.
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X.

That none of the property of the plaintiffs has

any value whatever for any other use except for

the purpose of excavating rock and operating said

rock crushing plant and hot mix asphalt [252] plant

in conjunction therewith, and that if such uses of

the property be prohibited, it will completely

destroy the value of plaintiff's property and result

in the confiscation thereof.

XI.

That numerous other rock crushing plants and

hot mix asphalt plants exist and are being operated

within the city limits of the City of Los Angeles,

and that as to each of said plants there is less

reason or justification for permitting the operation

of such plants than there is for permitting the

0[)eration of rock crushing plant and hot mix

asphalt plant hereinbefore referred to, and that as

to each of such plants, there is less reason and jus-

tification for permitting the excavation of rock

than upon the property of the plaintiffs herein-

before described; that none of said plants is so

remotely situated from places of human habitation

and residential districts as the property of the

plaintiffs in this action; that with respect to many
of said plants, there are numerous residences and

places of habitation surrounding the said |)lants,

and within a distance of from 500 to 1,000 feet

thereof, and that some of said })lants are entirely

surrounded by a closely built residential disti-ict,

and that the land upon which most of said plants
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are situated could safely be used for and is adapt-

able to the construction and maintenance of resi-

dences for human habitation; that with reference

to said plants, the City of Los Angeles in each

instance has adopted an Ordinance or Ordinances

permitting the operation of said plants.

XII.

Plaintiffs have endeavored to secure the adop-

tion by the city authorities of the City of Los

Angeles of an Ordinance permitting the operation

of the said rock crushing plant and hot mix asphalt

plant and the conduct of said excavation on the

property of the plaintiffs, and the officials of the

City of Los Angeles have refused to adopt such

Ordinance, and have [253] refused to grant per-

mission to the plaintiffs to continue the said opera-

tions hereinbefore alleged.

XIII.

That the Ordinances hereinbefore referred to,

insofar as they purport to prohibit the operation

of said rock crushing plant and of said hot mix

asj)halt plant and the conduct of said excavation

on the property of the plaintiffs, are void and un-

enforceable for the following reasons:

1st: The said Ordinances, if enforced, will

confiscate the property of the plaintiffs;

2nd: The Ordinances aforesaid are unrea-

sonable, arbitrary and oppressive;



504 J. D. Gregg vs.

• 3rd : The said Ordinances are discrimina-

"
• tory in that other rock crushing plants and hot

•• mix asphalt plants in the City of Los Angeles

are permitted to be operated under more ob-

' jectionable circumstances than the circum-

stances surrounding the property of the

plaintiffs

;

4th: The provisions of said Ordinances in

• their operation upon the prox^erty of the plain-

tiffs, violate the provisions of Section 13, Ar-

ticle I of the Constitution of the State of Cali-

foi^riia

;

5th : That the })rovisions of said Ordinances

in their operation upon the property of the

plaintiffs, violate the provisions of Section 14,

Article I of the Constitution of the State of

California;

6th : That the provisions of said Ordinances

in their operation upon the property of the

plaintiffs, violate the provisions of [254] Sec-

tion 1 of the Fourteenth Amendment to the

Constitution of the United States;

8th: That the provisions of said Ordinances

and their operation upon the property of the

plaintiffs, violate the provisions of the Fifth

:. Amendment to the Constitution of the United

States.

XIV.

That the present ccmduct and operation of plain-

tiffs' business or the future operation tliereof in
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the present location, will not tend to, and will not,

endanger or impair either the health, safety, morals,

convenience, comfort or welfare of the general

public, and does not and will not interfere with the

use and occupation of the dwellings situate and

being adjacent to the premises owned by the plainr

tiffs.

XV. :;

That the said Ordinances provide that each and

every violation thereof, and each and every day for

which such violation shall continue, shall constitute

a misdemeanor, and that upon conviction, the persoii

offending against each ordinances, may be fined and

imprisoned, or fined or imprisoned ; that the de-

fendants threaten to enforce said Ordinances against

the plaintiffs, and to cause the plaintiffs to be

prosecuted and arrested for violating the said. Or-

dinances by reason of the operation of said rock

crushing plant and said hot mix asphalt plant,

and the conduct of said excavations., and unless the

defendants be enjoined and restrained by this. Court

from so doing, plaintiffs are informed and believe,

and upon such information and belief allege, that

the defendants will cause the plaintiffs to be ar-

rested and imprisoned for such violations of said

Ordinances, and will cause prosecutions to be in-

stituted against the plaintiffs for said alleged

violations, and a multiplicity of proceedings will be

instituted and prosecuted hy the defe^idants against

the plaintiffs.
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XVI.

That the plaintiffs have no plain, speedy or ade-

quate remedy at law, and that unless an injunction

be granted by this Honorable Court, enjoining the

defendants from enforcing said Ordinances against

the plaintiffs, in the particulars hereinbefore al-

leged, the plaintiffs will suffer great and irreparable

injury.

XVII.

That the defendants have already instituted one

proseraition against the plaintiffs for an alleged

violation of said Ordinances, and threaten to im-

mediately institute other prosecutions against the

plaintiffs of the same nature, and to immediately

compel the plaintiffs to suspend the operations of

said rock crushing plant and said hot mix asphalt

plant and of said excavation, and plaintiffs are

informed and believe and upon such information

and belief allege, that the defendants will do all of

these thinu:s unless restrained bv this Court from

so doing, and that the plaintiffs will immediately

suffer great and irreparable injury as a result

thereof.

Wherefore, plaintiffs pray:

1. That an order to show cause be issued herein,

requiring the defendants to appear and show

cause, at a place and time to he fixed therein,

why the defendants and each of them, their

agents, representatives, servants and em-

ployees, should not be enjoined, pending the
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determination of this action, from enforcing

said ordinances against the plaintiffs, or from

interfering with the plaintiffs in the enjoy-

ment of their said property and the operation

of the said rock crushing plant, hot mix

asphalt plant and excavation work above re-

ferred to ; and that pending the hearing of

such order to show cause, a temporary re-

straining [256] order be issued, restraining

the defendants and each of them, their agents,

representatives, servants and employees, from

doing these things;

2. That upon the trial of this case, plaintiffs

have judgment for a permanent injunction,

enjoining the defendants and each of them,

their agents, servants, representatives and

employees from enforcing said ordinances

against the plaintiffs, or interfering with the

operation by the plaintiffs or either of them,

of said rock crushing plant, hot mix asphalt

plant, and with the excavation operations here-

inbefore referred to;

3. That plaintiffs have judgment for their costs

herein incurred, and for such other and fur-

ther relief as may seem just and equitable.

HANNA & MORTON,
Attoraeys for Plaintiffs.

[Endorsed] : Filed Jan. 22, 1940. [257]
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In the Superior Court of the State of California

in and for the Countv of Los Ano-eles

No. 448415

PETER J. AKMADZICH and MARY LOUISE
AKMADZICH,

Plaintiffs,

vs.

CITY OP LOS ANGELES, a municipal corpora-

tion, ARTHUR C. HOHMANN, as Chief of

Police of the City of Los Angeles, RAY L.

,^
, CHESEBRO, City Attorney of the City of Los

Angeles, et al..

Defendants.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

This cause coining on regularly for trial in De-

partment 18 of the above entitled Superior Court,

on the 18th day of December, 1940, before Honor-

able Goodwin J. Knight, Judge Presiding, the

plaintiff being represented by Messrs. Hanna and

Morton, and the defendants being represented by

Honorable Ray L. Chesebro, City Attorney of the

City of Los Angeles, W. Jos. McFarland, Assistant

City Attorney, and John A. Dundas, Deputy City

Attorney; and the trial having continued on various

days to and including January 10th, 1941 ; and evi-

dence both oral and documentary having been intro-
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duced on behalf of the respective parties; and the

canse having been argued and submitted to the

Court, the Court now renders [258] its decision, as

follows

:

.

The Court finds:

I.

That all of the allegations of Paragraph IV of

the complaint are true, except that the property

therein referred to consists of approximately sixty-

six acres, and that said property, together with the

improvements thereon, has a market value in excess

of $125,000, if the said property be operated a,s a

rock crushing and hot mix asphalt plant.

11.

That all of the allegations of Paragraph V of the

complaint are true, ex<3ept that the remainder of the

property therein referred to is used for the purpose

of storing crushed rock, sand and other materials,

and for the purpose of excavating rock therefrom.

III.

That all of the allegations of Paragraph VI of

the complaint are true except that it is not true that

the property of the plaintiffs is so located that a

rock crushing and hot mix asphalt plant can be

operated on said premises with less inconvenience

or annoyance to residents of the City of Los Angeles

or to the general public than at any other place in
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the City of Los Angeles where rock deposits are to

be found.

It is true that the plant of the plaintiffs is so

located that a rock crushing and hot mix asphalt

plant can be operated on said premises with as little

inconvenience or annoyance to residents of the City

of Los Angeles or to the general public as at any

other place within the City of Los Angeles where

rock deposits are to be found and where rock crush-

ing and hot asphalt plants are operated.

IV.

That all of the allegations of Paragraph VII of

the complaint [259] are true, being the allegations

starting at line 26, page 4 of the complaint and

ending at line 10, page 5 of the complaint.

V.

That under the provisions of Ordinance Number

77,000, referred to in the complaint, the district in

which the property of the plaintiffs is located is

designated a residential district, with the exception

of the area embraced in former Lots 19 and 20 of

Tract 999, and that said property, with said excep-

tion, under the terms of said ordinance, may be

utilized only for single or multiple family dwellings,

af>artment houses, fraternity or sorority houses,

hotels, boarding or rooming houses, clubs, churches,

schools, parks, playgrounds, libraries, or profes-

sional and home occupations when conducted within
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the dwelling or apartment and in whi<^li no person

not a resident of the premises is employed; or for

retail or wholesale business, offices, motion picture

houses or theatres, banks, beauty parlors, conserva-

tories, studios (not including motion picture

studios), photographic or art galleries, hospitals or

sanitoriums (not including animal hospitals) ; dress-

making, shoe or tailor shops; morgues and under-

taking establishments; automobile service stations,

camps, garages, repair shops, laundries; dancing

academies; places of amusement (not including

horse, automobile or motorcy-cle race tracks, riding

academies or stables) ; hand laundries
;
paint, paper-

hanging and decorating shops; carpenter, tinsmith

and upholstering shops (not including sheet metal

works, cabinet shops or furniture manufacturing

shops); household goods storage; newspaper and

printing establishments; police and fire station;

public utility buildings and uses; public or quasi-

public institutions of a philanthrophic or eleemosy-

nary nature; farming, the keeping of domestic

livestock and the raising of poultry, rabbits, bees,

pigeons or other similar enterprises, and buildings

incident to such farming, keeping of domestic live-

stock, raising of poultry, rabbits, bees, pigeons or

other [260] similar enterprises.

VI.

That under the terms of Ordinance Number
70,210, referred to in the complaint, the plaintiffs
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are prohibited from using their property described

in the complaint, outside of the area of former Lots

19 and 20 of Tract 999, referred to in the complaint,

for any purpose except for the purposes permitted

by Ordinance Number 77,000, refered to in the com-

plaint as hereinbefore set forth.

VII.

That none of the property of the plaintiffs has

any value whatever for any other use except for the

purpose of excavating rock and operating the rock

crushing plant and hot mix asphalt plant in con-

junction therewith, referred to in the complaint, and

that if such uses of the property be prohibited, it

will substantially destroy the value of the plaintiffs'

property and result in the practical confiscation

thereof.

VIII.

That other rock crushing plants and hot mix

asphalt plants operated within the City Limits of

the City of Los Angeles are more closely situated

to places of human habitation and residential dis-

tricts than the property of the plaintiffs in this

action, and with respect to many of said plants,

tliere are numerous residences and pla<^es of habita-

tion nearby and w^ithin a distance of from 500 to

1,000 feet thereof, and that some of said plants are

entirely surroimded by a closely built residential

district. That the land upon which most of said

plants are situated could safely be used for and is

adaptable to the construction and maintenance of
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residences for human habitation. That most of such

other plants are situated in an area devoted to such

purposes and residential purposes. That some of

said plants were operating before the zoning ordi-

nances of the City of Los Angeles were adopted or

became [261] applicable to the properties upon

which such plants are operated, and that with ref-

erence to others of said plants, the City of Los

Angeles has adopted ordinances excluding the prop-

erties upon which such plants are operated from the

residential districts of such city and permitting the

operation of said plants.

That there is an area of approximately seventy

acres immediately adjoining the property of the

plaintiffs in this action, and of the same general

type and character, and no farther removed from

residences than the property of the plaintiffs, with

relation to which the City of Los Angeles has

adopted an ordinance permitting the use of said

property for the purpose of removing rock there-

from.

IX.

That all of the allegations of Paragraph XIII of

the plaintiffs' complaint are true except the third

portion thereof, and as to the allegations of said

portion, the Court finds that the ordinances referred

to in the complaint are discriminatory, in tliat other

property adjoining the property of the plaintiffs

and similarly situated and of the same type and

character, is classified so as to permit the removal

of rock therefrom.
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X.

That all of the allegations of Paragraph XIV of

the plaintiffs' complaint are true except that the

plaintiffs have conducted repair, remodeling and re-

habilitation work upon their property and have

engaged in other industrial activities upon their

property between the hours of 6:30 p.m. in the

evening and 6:30 a.m. in the morning, under such

circumstances as to constitute an annoyance to sur-

rounding residents.

In this connection the Court finds that if no

repairs, remodeling, rehabilitation work or other

industrial activity are conducted on the property

of the plaintiffs between the hours of 7 p.m. in the

evening and 7 a.m. in the morning, with the [262]

exception of building a fire in the hot mix asphalt

plant and building up steam in said plant, no annoy-

ance will be suffered by the surrounding residents.

XI.

All of the allegations contained in Paragraph VI
of the answer of the defendants herein are untrue

except as hereinafter otherwise set forth.

It is true that the conduct and operation of the

plaintiffs' plant and business creates some noise and

a slight amount of dust and fumes, none of v>^hich

substantially interfere with the enjoyment of the

surrounding property, except repair, rehabilitation

and remodeling and other industrial operations

during the hours from 7 p.m. in the evening to

7 a.m. in the morning hereinbefore referred to.

It is true that as a necessary adjunct and incident
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to the plaintiffs' plant and business, large numbers

of motor trucks, trailers and other conveyances go

to and from said plant, carrying rock and gravel

and road paving materials, and that said motor

trucks, trailers and other conveyances have at times

commenced their operations in the early morning

hours and continued throughout the day.

It is also true that said trucks and trailers have

raised dust which has settled upon and about the

property, homes and places of residence of persons

in the neighborhood of plaintiffs' plant and

business.

In this connection, the Court finds that the roads

used by said trucks, trailers and other conveyan-ces

are now in course of being paved, and that when

said paving is completed, the said dust will be

eliminated.

It is true that the operation of said trucks, trail-

ers and other conveyances creates noise which

disturbs, to a certain extent, the peace and quiet of

the neighborhood and of the persons [263] residing

in the neighborhood or locality of plaintiffs' plant

or business, but to no greater extent that the noise

of trucks, trailers, automobiles and other vehicles

on other roads and highways generally traversing

residential areas throughout the urban and sub-

urban districts in the State of California.

XII.

That the allegations of Paragraph XVI of the

plaintiffs' <3omplaint are true.
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As conclusions of law, the Court finds:

I.

(a) That the ordinances described in the com-

plaint, if enforced against the plaintiffs, will con-

fiscate the property of the plaintiffs described in the

comi)laint

;

(b) That the ordinances described in the com-

plaint are unreasonable, arbitrary and oppressive

in their application, operation and effect upon the

property of the plaintiffs des<3ribed in the

complaint

;

(c) That the ordinances described in the com-

plaint unreasonably and arbitrarily discriminate

against the plaintiffs in the use of their property

described in the complaint;

(d) That the ordinances described in the com-

plaint, in their effect, application and operation

upon the property of the plaintiffs described in the

complaint, violate the provisions of Sec. 13, Art. I

of the Constitution of the State of California;

(e) That the ordinances described in the com-

plaint, in their effect, application and operation

upon the property of the plaintiffs described in the

complaint violate the provisions of Sec. 14, Art. I

of the Constitution of the State of California;

(f) Tliat the ordinances described in the com-

X^laint, in their effect, application and operation

upon the property of the plaintiffs described in the

•complaint, violate the provisions of [264] Sec. I of

the Fourteenth Amendment to the Constitution of

the United States.
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II.

That an injunction should be issued, enjoining

the defendants and each of them, their agents, rep-

resentatives, servants and employees from enforcing

said ordinances against the plaintiffs in the present

use and operation of the property of the plaintiffs

described in the complaint, and from taking any

action under or pursuant to said ordinances which

would interfere with the plaintiffs in the operation

of the rock crushing plant, hot mix asphalt plant

and excavations referred to in the complaint; said

injunction to remain in force and effe^ct so long and

during such time as the plaintiffs shall refrain from

conducting any repair, remodeling, or rehabilitation

work or other industrial activities upon their said

property between the hours of 7 p.m. in the evening

and 7 a.m. in the morning, with the exception, how-

ever, of building a fire in the hot mix asphalt plant

and building up steam in said plant. That plaintiffs

should be enjoined from operating their hot mixed

plant, rock crusher or other parts of their plant on

the holidays described in the judgment signed and

filed herewith.

III.

That the temporary injunction heretofore issued

in this action should be continued in force until the

permanent injun^^tion hereinbefore referred to she^ll

become effective.
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IV.

That the plaintiffs should have judgment for their

costs herein incurred.

Done in Open Court this 30th day of January,

1941.

/s/ GOODWIN J. KNIGHT,
Judge.

[Endorsed] : Filed Jan. 30, 1941. [265]

In the Superior Court of the State of California

in and for the County of Los Angeles

No. 448415

PETER J. AKMADZICH and MARY LOUISE
AKMADZICH,

Plaintiffs,

vs.

CITY OP LOS ANGELES, a municipal corpora-

tion, ARTHUR C. HOHMANN, as Chief of

Police of the City of Los Angeles, RAY L.

CHESEBRO, City Attorney of the City of

Los Angeles, et al..

Defendants.

JUDGMENT

The Court having heretofore rendered its deci-

sion in writing in the above entitled action, now,

therefore, it is ordered, adjudged and decreed:
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I.

That the defendants and each of them, their

agents, representatives, servants and employees be

and they are hereby enjoined from enforcing the

ordinances described in the complaint on file herein,

against the plaintiffs, in the present use and opera-

tion of the property of the plaintiffs described in

the complaint, and from taking any action under or

pursuant to said ordinances which would interfere

with the plaintiffs in the operation of the rock [266]

crushing plant, hot mix asphalt plant and excava-

tions referred to in the complaint.

This injunction shall remain in force and effect

so long and during such time as the plaintiffs shall

refrain from conducting any repair, remodeling or

rehabilitation work or other industrial activities

upon their said property between the hours of 7

p.m. in the evening and 7 a.m. in the morning, with

the exception, however, of building a fire in the hot

mix asphalt plant and building up steam in said

plant.

The Clerk shall issue a writ of injunction pur-

suant to the provisions hereof.

II.

The temporary injunction heretofore issued in

this action is continued in force until the permanent
injunction herein provided shall become effective.
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III.

It is further ordered, adjudged and decreed that

the plaintiffs and each of them, their agents, rep-

resentatives, servants and employees, are restrained

and enjoined from operating the hot mix asphalt

plant and the rock crusher, or from making repairs,

additions and rehabilitations thereon and thereto,

upon Sundays, Christmas Day, New Year's Day,

Memorial Day, the Fourth of July, Labor Day, and

Thanksgiving Day.

IV.

Plaintiffs shall recover of and from the defend-

ants the costs of plaintiffs expended herein, taxed at

the sum of $76.75.

One in open court this 30th day of January, 1941.

/s/ GOODWIN J. KNIGHT,
Judge.

[Endorsed] : Filed Jan. 30, 1941. [267]

Received copy of the within affidavit of Donald J.

Dunne this 1st day of December, 1947.

OLIVER O. CLARK,
By /s/ M. BAILUS,

Attorney for Plaintiffs.

[Endorsed]: Filed Dec. 1, 1947. [268]
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In the United States District Court, Southern

District of California, Central Division

No. 7765—P. H.

HENRY WALLACE WINCHESTER, et al.,

Plaintiffs,

YS.

J. D. GREGG, and the CITY OP LOS ANGELES,
a Municipal Corporation,

Defendants.

AFFIDAVIT OF HAROLD A. HENRY AND
J. WIN AUSTIN ON BEHALF OF DE-

FENDANT CITY OF LOS ANGELES IN
OPPOSITION TO PRELIMINARY IN-

JUNCTION

United States of America,

State of California,

County of Los Angeles—ss.

Harold A. Henry and J. Win Austin, each being

first duly sworn, depose and say:

We are now and during all the times hereinafter

stated were duly elected, qualified and acting mem-
bers of the City Council of the City of Los An-

geles, a municipal corporation of the State of Cali-

fornia, one of the defendants in the above-entitled

action. At the present time affiant Harold A. Henry
is the president of said City Council and a mem-
ber of its Planning Committee. Both affiants dur-

ing all the times hereinafter stated, were [269] two

of the three members of the Planning Committee
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of said City Council, the same being one of the

duly constituted and regularly appointed standing

committees of said City Council to which the said

City Council, in the ordinary conduct of its func-

tions, refers matters pending before it pertaining

to city planning, zoning and related matters, for

purposes of investigation, consideration and rec-

ommendation. One Carl C. Rasmussen who was the

third member of said Planning Committee during

the times hereinafter stated is no longer a member

of said City Council.

On or about August 1, 1946, the defendant John

D. Grregg appealed to said City Council from a de-

cision of the Planning Commission of said city

denying an application theretofore made by said

Gregg to said commission for a conditional use per-

mit to excavate rock, sand and gravel upon certain

properties owned by him in the San Fernando Val-

ley district of said city and more particularly de-

scribed in the complaint of the plaintiffs herein.

Said application was made by said Gregg under the

provisions of Section 12.24 of Ordinance No. 90,-

500 of said city, being the comprehensive zoning-

ordinance of said city referred to in the complaint

of the plaintiffs herein. On August 8, 1946, said

City Council duly referred the matter of said ap-

peal to said Planning Commission for a report con-

cerning its action in the matter of said application.

On or about August 20, 1946, said Planning Commis-

sion in writing re])orted to said City Council con-

cerning its action on said application. On August

23, 1946, said City Council duly referred the matter
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of said appeal and said report of the Planning

Commission to its said Planning Committee, of

which we were then members as aforesaid.

Thereupon said Planning Committee duly, regu-

larly and thoroughly considered and investigated

the matter of said application and said appeal and

in the course of said investigation considered all

documentary evidence theretofore submitted to said

Planning Commission by and on behalf of said

applicant John D. Gregg and by and on behalf

of all persons protesting the granting of his said

application and also considered documentary evi-

dence submitted to said committee by and on behalf

of said Gregg and said protestants. A portion of

the documentary evidence so submitted to said com-

mittee by said John D. Gregg and considered by

said committee, consisting of various documents

and maps, is attached hereto and marked

Exhibit ^^A."

In the course of its investigation and considera-

tion of said application and appeal said commit-

tee on two occasions visited and inspected the lands

covered by said application and the lands and prop-

erties shown on the map. Exhibit ^^A," attached

to the complaint of the plaintiffs in this action and

therein designated as the 'V:;ommunity area," and

the rock, sand and gravel plant of said John D.

Gregg adjacent thereto. One of said visits of in-

spection was made in the company and under the

direction of representatives of said John D. Gregg

and one of said visits was made in the company Virnl
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under the direction of representatives of persons

protesting the "rantini^ of said permit so applied

for by Greg,^\

In the course of its investigation and considera-

tion of said a])f)]ication and appeal said committee

gave notice of and held a public hearing thereon

as required by Sections 12.25-C and 12.32-C of Or-

dinance No. 90,500 of said Citv. Notice of said

hearing was sent by mail, as required by said ordi-

nance, to all persons owning real property within

a radius of 300 feet of the exterior boundaries of

the property covered by said application. Said

hearing was attended by many representatives of

and vv'itnesses for said John D. Gregg and said

protestants respectively, evidence, both oral and

documentary, was submitted by and on behalf of

the respective parties and said hearing was con-

ducted fully, fairly and impartially to both sides

of the controversy. [271]

It was disclosed to said committee by the evidence

presented to it as aforesaid and hy its said investi-

gations^ that many millions of tons of rock, sand

and gravel are consumed annually by the City of

Los Angeles and by many ])rivate users, in the

construction of liighways, ])ridges, dams and build-

ings of all sorts and that tlie demand for said

materials is constantly increasing; that there are

only two adequate sources of supply of such mate-

rial near the Citv of Los An^-eles, namelv, the

area in the San Fei'uando Valley district in the

vicinity of the property covered by said a])plica-

tion and another area in the San Gabriel Valley
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some 15 or 20 miles to the east of said San Fer-

nando Valley area; that the lands in said San

Fernando Valley area, then available for the pro-

duction of said materials, and so zoned as to permit

such production, were nearing exhaustion, as a con-

sequence whereof the cost of said materials, deliv-

ered to points in the San Fernando Valley and to

points in the general westerly part of the City of

Los Angeles, would be materially increased by rea-

son of the fact that the same would have to be

supplied from said San Gabriel Valley district and

would necessarily involve a largely increased cost

of transportation, said increase being estimated

at approximately $1.00 per ton; that the City of

Los Angeles alone consumes about 26,000 tons of

such materials per month, the great majority of

which are processed by said city at plants located

near said Son Fernando Valley area of productioBe

Thereupon and after full and thorough considera-

tion of all the evidence submitted to it as afore-

said and the facts disclosed bv its said investi-

gation and arguments presented by and on behalf

of the respective parties to the controversy; said

committee, upon the basis of said evidence, facts

and arguments, on or about October 2, 1946, re-

ported to said City Council in writing, a €opy of

said report being attached hereto and marked

Exhibit ^^B." [272]

Said City Council, assembled in regular meeting

on October 2, 1946, conducted a further public

hearing upon the matter of said application and said

appeal which was attended by representatives of and
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witnesses for tlie respective parties to said contro-

versy, both the applicant and the protestants, and

heard and considered evidence both oral and docu-

nu^ntary by and on behalf of both of said j^arties.

Said last mentioned hearing was held by said City

Council desy)ite the fact that no such hearing was

required by said Ordinance No. 90,500. Said City

Council adopted said report of said committee and

thereby authorized the granting of said conditional

use permit to said John D. Gregg upon the terms

and conditions set forth in the said report of said

committee, all as set forth in paragraph numbered

XXI of the complaint of the plaintiffs herein.

It is not true that the actions of said Planning

Committee in investigating and considering the

matter of said application and said appeal or in

conducting said i)ub]ic hearing thereon, or in re-

l^orting as aforesaid to said City Council, or the

action of said City Council in conducting said pub-

lic hearings held ])efore it, or in considering said

rej)ort or in adopting and approving same or in

authorizing the issuaiice of said permit, were arbi-

trary, unreasonable, unfair, unjust or oppressive,

or repugnant to the concept or objections of the

master zoning plan of said city oi* su.bversive of

the public welfai'e, health and safety; nor is it true

that any of said ac^tions were done or taken for the

purpose of preferring said John D. Gregg as

against any other f>ro])erty owners within said com-

munity area in tlie use and enjoyment of their

pr(M^ »ertie.s or for the purpose of enabling said

Gregg to ex[)and his operations without removing
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his facilities to a different location. On the con-

trary it is true that all of said actions were had

and taken with a view to the preservation and pro-

tection of the rights of all interested private par-

ties and with a further view to serving- [273] the

needs of the public generall}^ and of the City of

Los Angeles, particularly in view of its present vast

expansion of population and territory, for rock,

sand and gravel to be used for the necessary con-

struction purposes aforesaid. The conditions upon

which said permit was granted by said City Coun-

cil, as contained in the said report of its said Plan-

ning Committee, with respect to the manner and

method of said Gregg's operations upon said prop-

erty, were inserted therein solely for the purpose

of protecting the plaintiffs in this action and all

other persons residing in the neighborhood against

danger or offensive conditions arising from such

operations.

/s/ HAROLD A. HENRY,
/s/ J. WIN AUSTIN.

Subscribed and sworn to before me this 24th day

of November, 1947.

/s/ CHAS. D. WILLIAMS,
Notary Public in and for Said

County and State.

My Commission Expires March 21, 1949. [274]
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EXHIBIT A

APPEAL TO CITY PLANNING COMMITTEE
OF CITY COUNCIL, CITY OF LOS AN-

GELES, PROM THE DECISION OF THE
CITY PLANNING COMMISSION

Case of John D. Gregg

September, 1946.

City Planning Committee

of the City Council,

City of Los Angeles,

City Hall,

Los Angeles 12, California.

Gentlemen

:

In order to attempt to furnish a convenient

method by which the individual members of the

Citv Planning: Committee mav familiarize them-

selves with the facts nnd circumstances surrounding

the application of John D. Gregg for a permit to

use certain lands lying northeasterly of Glen Oaks

Boulevard between Pendleton and Wicks Streets in

the Ro«coe area, for the pur])ose of mining rock,

sand and gravel, which said a])])lication is now on

appeal before your Honorable Body, this Memo-

randum is submitted. It will include the following:

1. last of Witnesses.

2. Ijist of Business Organizations Which Have

Endorsed the Ap[)lication of John I). Gregg.
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3. List of Individuals and Companies Which

Have Endorsed the Application of John D.

Gregg.

4. List of Exhibits.

5. Summary of Conclusions.

6. Questions Discussed. [277]

List of Witnesses:

1. Conrad McKelvay, Area Director of the Na-

tional Housing Agency. His immediate superior is

Wilson W. Wyatt. Mr. McKelvay's offices are lo-

cated at 9th and Hill Building, 315 West 9th St.,

Los Angeles.

2. Howard Holtzendorff, Director of Housing

Authority, City of Los Angeles, 1401 E. 1st St.,

Los Angeles.

3. Ernest Orfila, Attorney at Law, Chairman of

the Board of Directors of Department of Veter-

ans of the State of California, 206 S. Spring Street,

Los Angeles.

4. Herman Cortelyou, Director of Maintenance

and Sanitation Bureau, Department of Public

Works, City of Los Angeles, City Hall, Los Angeles.

5. H. A. Holm, Purchasing Agent, City of Los

Angeles, City Hall, Los Angeles.

6. A. G. Shaw, Manager, Associated General

Contractors of America, Southern California Chap-

ter, Los Angeles.

7. Edward A. Sills, Secretary-Manager, Build-

ing Contractors Association of California, 121 Ro.

Alvarado Street, Los Angeles.
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8. Ceorge Maniischreck, Secretary, Contracting

Plasterers' and leathers' Association of Sonthern

California, 564 (yluiml)er of Commerce Building,

Los Angeles.

9. J. R. Keane, President, Western Asphalt As-

sociation, 515 S. Flower St., Los Angeles.

10. E. P. Ripley, President, General Concrete

Products Company, and President, Concrete Ma-

sonry Maiuifacturing Association, 15025 Oxnard St.,

'Van Nuys.

11. Kay Greer, President, Associated Paving

Contractors of Southern California, 11803 Gilmore

Street, North Hollywood.

12. H. C. Mathers, Secretary, L. A. Brick Ex-

change, Los Angeles.

13. J. A. McNeil, General Contractor, The J. A.

McNeil Company, 910 Olympic Boulevard, Los An-

gela's; ilso Director of Associated General Contrac-

tors of Southern California.

14. L, Glenn Switzer, Manager, Transit Mixed

Concrete Company, Pasadena. [278]

15. Ray Best, President, Southwest Paving

Company.

16. Harold Judson, Attorney at Law, represent-

ing Mr. Best.

17. Ro})rrt Mitchell, President, Consolidated

Rock Products Company.

18. Harry Jumper, Engineer, Consolidated Rock
Products Com])any.

19. Eugene Cox, Jr.
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20. Ralph Cornell, Landscape Architect and De-

signer of Contemplated Civic Center.

21. John Knight or Louis M. Solomon, repre-

senting Knight and Parker California Associates,

Subway Terminal Building, Los Angeles.

22. Emil Pozzo, Pozzo Construction Company,

2403 Riverside Drive, Los Angeles.

23. Harry Morrell, Sunland, Calif.

24. C. M. Barber or Hugh Barnes, District En-

gineer and Manager, respectively, of Portland Ce-

ment Association.

25. Francis Baird, Cooperative Building Mate-

rials of Los Angeles.

26. Frank S. Smith, President, Mason Contrac-

tors Exchange of Southern California.

27. Roland McFayden, Chairman, County

Counsel Veterans' Housing Committee.

28. John G. Gregg, the applicant. [279]

List of Business Organizations Which Have

Endorsed the Application of John D. Gregg

Associated General Contractors of America,

Southern California Chapter.

Building Contractors Association of California.

Building Contractors Association of California,

San Fernando Chapter.

Building Contractors Association of California,

Glendale-Burbank Chapter.

Contracting Plasters' and Lathers' Association

of Southern California.

Concrete Masonry Manufacturin52:' Association.
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Masons' Exchange of Southern California.

L. A. Briek Exchange.

Western Asphalt Association.

United Brotherhood of Carpenters and Joiners

of America, Local Union 1913, San Fernando

Valley, Van Nuys.

Portland Cement Association.

Shernmn Oaks Chamber of Commerce.

Van Nuys Chamber of Commerce.

Teamsters Joint Council American Federation of

Labor. [280]

List of Individuals and Companies Which Have

Endorsed the Application of John D. Gregg

Alden Building Material Co., 1647 West Slau-

son Avenue, Los Angeles.

R. F. Rasey, as President of Associated General

Contractors of America, Southern California Chap-

ter, 707 Architects Building, Los Angeles.

E, J. Butterworth, 11200 Penrose St., Roscoe.

David J. Bourdon of the David Bourdon Lumber

Co., 5310 Vineland, North Hollywood.

Burliank Builders Supply, 200 So. Victory Blvd.,

Burbank,

Canoga Park Lumber Co., 21339 Saticoy St.,

Canoga Park.

Eclipse Plaster Company, 133 E. Jefferson Blvd.,

Los Angel(\s.

Encino Lumber Co., 16917 Ventura Blvd., Encino.

The EMC Corporation, 9274 Santa Monica Blvd.,

Beverly Hills.
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P. R. Foss of F. R. Foss Building Materials,

9421 So. Vermont, Los Angeles.

John W. Fisher Lumber Co., 14th St., and Colo-

rado Ave., Santa Monica.

Fox-Woodson Lumber Company, 714 E. Califor-

nia Ave., Glendale.

General Concrete Products, 15025 Oxnard St.,

Van Nuys.

Gordon Materials Co., 7346 Santa Monica Blvd.,

Los Angeles.

Graystone Tile Company, 7040 Lankershim Blvd.,

No. Hollywood.

Hagen Materials Co., 943 Aviation Drive,

Glendale.

Hammond Lumber Company, 7233 Deering Ave.,

Canoga Park.

Hill Co., 5815 So. Normandie Ave., Los Angeles.

L. R. Hasiwanter, 8719 El Tovar Place, Los

Angeles.

Jake M. Kyle, 1730 Glenwood Road, Glendale.

Ott L. Lewis, 1821 Clark Ave., Burbank. [281]

Mutual Building Material Co., 9272 Santa Monica

Blvd., Beverly Hills.

Quality Paint & Garden Supply, 721 No. La
Brea, Inglewood.

Southwest Paving Company, 11402 Tuxford Ave.,

Roscoe.

Transit Mixed Concrete Company.

Westside Building Material Co., 8845 Washing-

ton Blvd., Culver City.

Westwood Building Material Co., 11246 We^f
Pico Blvd., Los Angeles.
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Valley Brick & Supply Co., 6100 Sepulveda Blvd.,

Van Nuys.

Victory Materials Company, 254 West Olive Ave.,

Burbank.

Acts of Chambers of Commerce

Previously the Encino Chamber of Commerce, the

Reseda Cham])er of Commerce and the North Hol-

lywood Chamber of Commerce had adopted reso-

lutions supporting the stand of the Roscoe Chamber

of Commerce opposing this application. After an

investigation was made each of the above, except

the Roscoe Chamber of Commerce, rescinded their

action and have expressed in waiting the result of

that action. The action of the North Hollywood

Chamber of Commerce was not taken until after

the hearing before the Planning Commission. By
a vote of fifteen to two the board of directors of the

North Holly^vood Chamber of Commerce aimounced

that they do not op})ose the application of John D.

Gregg.

On September 19, 1946, the Board of Directors

of the Los Angeles Chamber of Commerce consid-

ered this question and by resolution urges the city

council to appropriate action. [282]

List of Exhibits

\. An aerial map of the area involved in the

application showing the relationship of the location

of John I). Gregg's plant to the property involved

in ibo application. Said map is attached hereto and

marked Exhibit ''A.'^
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2. A map prepared by the staff of the city plan-

ning department from a map previously prepared

by the ^^soil survey of the San Fernando area, U. S.

Department of Agriculture," showing location of

the San Fernando cone. Said map is attached here-

to and marked Exhibit ''^B.''

3. A map prepared by the staff of the city plan-

ning department purporting to show the surface

area of the acreage now zoned in Zone M 3, where

where the mining of rock, sand and gravel is per-

mitted, including the area covered by injunction

restraining the City of Los Angeles from enforcing

the provisions of the zoning ordinance w^iich pro-

hibits the mining of rock, sand and gravel in the

said area. Said map is attached hereto and marked

Exhibit ^'C'

4. A computation showing available tonnage on

451 zoned acreage. Said computation is attached

hereto marked Exhibit ^^C-1.'^

5. A chart illustrating the ratio of per capita

consumption of rock, sand and gravel, showing the

market demand per capita based on population of

Los Angeles county. Said chart is attached hereto

and marked Exhibits "J)^^ and ^*D-1," together

wdth a chart from 1917, with estimates of future

population.

6. A schematic diagram of cross section of San
Fernando rock cone illustrating rock deposits and

excavated areas. Said diagram is attached hereto

and marked Exhibit ''E."

7. A map showing the Gregg plant property,

plant area, stock pile area and mineable land. Said

map is attached hereto and marked Exhibit ''P.''
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Summary of Conclusions

1. The rock, sand and gravel business is a lawful

and useful business.

2. The deposits of sand and gravel that can be

mined under existing regulations are limited. Only

a maximum of 70,000,000 tons remains in property

presently zoned for mining in the San Fernando

valley area, and all of this tonnage is not available.

3. The present rate of consumption from the

San Fernando Valley is about 4,000,000 tons per

annum.

4. All estimates point to a demand of over 10,-

000,000 tons per annum from the San Fernando

Valley.

5. If reserves are not made available plants can

not be expanded to meet the demand.

6. The land involved in the application and the

land in the area is not desirable for residential pur-

poses.

7. Excavated land can be utilized for many bene-

ficial purposes. [284]

Questions Discussed

It is taken for granted that tlie rock industry is

essential and that the available supply of rock, sand

and gravel is necessary for the welfare of any com-

munity. The City of Los Angeles finds itself in one

of the most fortunate positions, with reference to

its suj)ply of rock, sand and gravel, of any large

community in the United States. There are two

principal deposits in the County which contain this
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basic material. They are: the deposit located near

Azusa in the County of Los Angeles, generally

known known as the ^^San Gabriel Cone" and the

deposit located near Roscoe in the San Fernando

Valley, generally known as the ^'San Fernando

Cone/' These two deposits are unique for the rea-

son that they are located close to the market and

points of consumption. Thus the City of Los An-

geles and the County of Los Angeles are in the ex-

traordinary fortunate position of having a cheap

source of supply for one of the most basic of all

building materials. Other large cities find it neces-

sary to transport rock from great distances and con-

sequently pay many times the price that rock costs

in this area.

Up until the current abnormal situation induced

by World War II, building in Los Angeles County

was notoriously cheap. One of the factors that con-

tributed to this low cost of building w^as the avail-

ability of rock aggregate.

The rock industry has been operating in the San

Fernando Cone since the year 1909. Up until the

advent of zoning the rock industry was located

wherever the fancy of a particular operator desired.

So plentiful was the supply. The growth of the City

of Los Angeles after World War I demanded some

kind of comprehensive planning. In 1920 the City

of Los Angeles adopted Ordinance 33173 which is

known as the ''Residential District Ordinance."

That ordinance provided in effect that all property

then in use might be used for the purpose to v;hich

it was then devoted and all other x^roperty was resi-
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dential property. The City grew, population

doubled, floods came and soon it was necessary to

esta])lish flood control projects. Since the best rock

lands are necessarily in tlie path of wash-ways, it

was necessary in order to provide for flood control

channels that hundreds of acres be withdrawn from

the development for the basic aggregates and de-

voted to flood control projects. The development of

the City has been such that zoning, which is de-

signed to preserve the best uses of the land and to

promote tlie most ultimate good for the public gen-

erally and protect the general public w^elfare, has

created a condition where we now find that, unless a

forward looking picture is established, the City of

Los Angeles, like otlier cities, will be forced to

transport rock and sand for many miles. It will be

required to pay many times the present cost for that

which we have in our own back yard. We will be

placed in the position of carrying coals to Newcastle

because we do not protect one of our great natural

resources. [285]

Does the welfare of the City of T^os Angeles de-

mand that the natural resources available only

where found be developed for the use and benfit of

the community at large or will we permit these re-

sources to be destroyed by the encroachments of un-

necessary residential development?

I say an unnecessary residential development for

the following reasons: There are thousands of acres

of vacant land in the City of Los Angeles and the

County of Los Angeles where residences might be

constructed vvdiich are far more desirable for such
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use than the land in question. It is a matter of com-

mon knowledge that residential buildings will some

how be constructed anywhere if adequate restric-

tions are not placed thereon. Residences have been

constructed on sheer cliffs, over swamps and in

river bottoms, where more desirable land was avail-

able nearby. Such is the nature of man.

To the question above I will ask

:

1. Where does the City of Los Angeles and the

County of Los Angeles obtain its rock, sand and

gravel 1

There are two primary sources of rock, sand and

gravel that serve the County of Los Angeles. They

are the ^^San Fernando Cone" and the ^^San Gabriel

Cone. '^ Both are termed by the rock industry as

base points. The San Fernando Cone serves that

portion of the County of Los Angeles lying west

of Main Street in the City of Los Angeles. The San

Gabriel Cone serves that portion of the County of

Los Angeles lying east of Main Street in the City

of Los Angeles.

2. In so far as the area in question is concerned,

the San Fernando area, how much material is avail-

able in the San Fernando Cone located in the zone

where the mining for rock, sand and gravel is per-

mitted, namely, the M 3 zone "?

As of this writing there are 451 acres of land in

the San Fernando Cone that is zoned M3 and the

mining of rock, sand and gravel in said area is

permissible. (See Exhibit ^'C"). This figure of 451

acres is the figure accepted by the Department of

City Planning as being zoned M 3 in tlie San Fer-
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iiaiido Cone. Examination of Plxhibit "C" will dis-

close that this 4e51 acres merely includes the surface

area of the property and does not allow for the land

necessary for plant structures, stock piles, or land

that cannot be mined by reason of the necessity of

maintaining- a slope ratio which will be adequate to

prevent slides or cave-ins, wihch ratio should be at

least one foot to one foot of decline. [286]

The 451 acres measured at the surface as indi-

cated on Exhibit ^^C" are designated by letters.

These letters indicate the ownership of all parcels

in the area. In order to compute the net acreage

available as reserves after making provision for

adequate area for stock piles, plant facilities and

necessary slopes, we have prepared and caused to

be attached hereto a chart. See Exhibit ^'C-1."

In computing the amount of the area which is

necessary in order to provide for slopes, plant space

and stock piles we have used the method shown in

Exhibit ^^C-l."

We Find That 310 Acres Not 451 Acres Are

Available for Mining.

How Many Tons of Rock, Sand and Gravel Are

Available for Production from the San Fernando

Cone Under Existing Zoning Regulations'?

There Are Approximately 200,000 Tons of Rock,

Sand and Gravel in a Net Mineable Acre of Land,

Dug to an Average Depth of Approximately 90

Feet. This Figure Varies Slightly but Not Suf-

ficiently to Make Any Material Difference. 310

Times 200,000 Tons Gives Us 62,000,000 ^\)ns, but

Let Us Be a Little More Liberal and Say That This

Figure Will Not Exceed 70,000,000 Tons.
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Close inspection of Exhibits ^^C" and ^^C-1"

demonstrates several definite situations

:

First: There is a Maximum of 70,000,000 Tons

Available in Zoned Reserves.

Second: Only Certain Properties Are Available

to Particular Companies or Operators.

Third: 35,000,000 Tons Have Either No Plant

Facilities or in Two Cases Have Portable Plants

with Limited Production. [287]

Fourth: 12,000,000 Tons Are Devoted to Other

Industrial Uses or Are Owned by Persons Not

Connected with the Rock Industry.

Fifth: Only 23,000,000 Tons Are Available for

Mining by Existing Plant Facilities.

Sixth : These 23,000,000 Tons Constitute a Piti-

fully Small Supply Since a Majority of the Land

Is Under the Control of One Company with a Pro-

duction Capacity of Approximately 1,800,000 Tons

Per Year.

Thus, We Have Two Problems

:

First : We Must Utilize All of Our Present Pro-

ductive Facilities, and

Second: Provide Adequate Reserves to Justify

Expansion and Thereby Avoid a Real Bottleneck

in the Near Future.

Today's Problem

As of June 30, 1946, the production of sand and
gravel in Los Angeles County has reached almost

10,000,000 tons, of which approximately 40% was
produced from the San Fernando Cone. However,

throughout the history of the rock industry about
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50% is produced from the San Fernando Cone and

the other 50% from the San Gabriel Cone.

This production was made possible only by some

of the operators on an overtime basis and extending

their operations beyond their economic capacity. As

of June 30, 1946, the Gregg plant was furnishing

materials to the market at a rate which exceeded

1,200,000 tons a year. The Gregg plant is not, at

the present time, mining rock. A shut-down was

made necessary by reason of the fact that Mr. Gregg

has considerably less than four acres of mineable

property, which, if dug at the rate of 100,000 tons

a month, would be exhausted in not to exceed six

months. [288]

A diagram of the Gregg property now zoned

showing his plant area, the stock pile area and

mineable lands, is attached hereto and marked Ex-

hibit **F." An examination of this Exhibit will

illustrate the amount of area necessary to operate

a plant's fixed installations, and the area ne-cessary

for stock piles. Ultimately, when the plant is to be

abandoned this area may be mined. Mining of such

area precludes further use of the plant and elimin-

ates production capacity.

Financial conditions controlled by capital invest-

ment and current taxes will not permit Mr. Gregg
to dig out his remaining property and liquidate his

plant and ])lant installations in so short a time.

Nevertheless, in order that the demand of the

market may be met to the fullest extent possible,

Mr. Gregg caused part of his entire crew, together
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with his rolling stock, to be transferred to Con-

solidated Rock Products Company, so that they

might have additional facilities to help supply the

market; likewise, he is permitting his plant to be

operated for the purpose of processing and grading

rock, sand and gravel dug elsewhere and hauled to

his plant by truck. The results have been that most

of his crew remains employed and the demands of

the market have, in some measure, been met.

The Situation in "Which Mr. Gregg Finds Himself

Is Characteristic of, and but an Illustration of, the

Condition in Which Other Members of the Rock

Industry Will Be Placed in a Comparative!}^ Short

Time, if Zoning Problems Concerning the Industry

Are Not Met and Met Now. To Meet the Demands

of the Current and Future Market Everv Available

Production Facility Must Be Not Only Maintained

but Must Be Expanded. Capital Investments in

the Industry Must Be Made. No Business Can Be

Expe<3ted to Expand Production, Increase Its

Capital Investment and Then Drive Itself Out of

Business. An Industry Must Have Large Raw
Material Reserves or Financing Will Not Be Avail-

able. It Must Know That It Will Have Sufficient

Raw Material Available to Justify Expansion and

Furnish Reasonable Assurance of a Return of the

Capital Invested. It Must Know, as Must the

Textile Manufacturer or Any Other Manufacturer,

What the Source of Raw Material Is. In This

Case the Rock Is Available if the Authorities Act.
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City Authorities Will Act

I am Sure That the City Authorities Will Rec-

ognize This Situation and Provide Means Whereby

the Industry Will Be Aided in Its Program to

Meet the Needs of the People of the City and

County of Los Angeles, Rather Than Taking an

Action Restricting the Operation of the Industry.

Available Production Capacity Should Be Utilized

to Its Fullest Extent Now. Necessary Permits

Authorizing the Use of Reserve Lands and Addi-

tional Zoning Should Be Granted so That Opera-

tors May Be Assured of a Reasonable Cham^e to

Regain Their Capital Invested.

Having shown the quantity of material available

in the San Fernando Cone, and the necessitv for

m.aking additional [290] material available for min-

ing, we are concerned with the next question:

What Are the Demands of the Market, and How
Long Will the Existing Reserve Supply Last ?

To answer this question, we have obtained infor-

mation from every reliable source at our disposal.

Sources of information include: The Regional Plan-

ning Commission of Los Angeles County, Los An-

geles Chamber of Commerce, U. S. District Court

Bankruptcy Case No. 25816-H, a]id the findings of

the Examiner made therein, and sui'vevs made bv

Westinghouse Electric Company, based on surveys

m.ade by more than twenty organizations, plus their

independent survey.

The AVestinghouse Electric Company's survey

states

:
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''According to 78% of Our Leading Statisti-cians,

Los Angeles Is Destined to Become the World's

Largest City Sometime Between 1960 and 1975.''

In order to become the world's largest city, the

present population must more than triple its present

population.

In order to attempt to compute the tonnage or

rock necessary to furnish the market demand within

the foreseeable future, we have ascertained the ratio

of rock consumption to existing population between

the years 1920 and the date hereof. (See Exhibits

D and D-1.)

Examination of these exhibits will disclose such

a ratio for all years between 1917 and 1945, ex-

cepting only the years 1941, 1942 and 1943. The

figures for these years are not available. Further

examination of the exhibit will disclose that during

the years 1920-1929 inclusive (the previous largest

building^period in Los Angeles' history) rock prod-

ucts were consumed in Los Angeles County at an

annual average rate of 4.54 tons ])er capita. The

highest consumption was reached in 1924 with a

rate of 6.13 tons per capita.

The average annual population in the 1920 decade

was 1,623,000 persons. Translated into tons per

capita we find an average annual consumption of

7,712.668 tons.

At the beginning of the 1944-1954 decade the

population was 3,225,000. The estimates of reliable

sources indicate that the population in 1954 will be

at least 4,270,000. Accepting that figure we find

that the average annua] population would be 3.785,-
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000. Now assume that we will require at least the

1920-1929 average, i.e. 4.54 tons per capita, the

minimum annual production would have to be 17,-

183.000 tons, with a production rate of 19,385,000

tons in 1954. [291]

The above figures are estimated averages on!}'.

They do not consider peak production or consump-

tion. The peak will of necessity be as large as the

1920-1929 peak which was 6.13 per capita in 1924.

In 1924 the population was 1,509,318, production

was 9,216,000 tons.

6.13 tons per capita based on the 1945 population

of 3,320,000 would require about 20,351,000 tons.

In 1925 the population of the County was 1,864,-

735. Today the population of the City is just about

the same figure. In 1925 the production was 10,-

000,000 tons or 5.37 tons per capita. Present con-

sumption is at the rate of 10,000,000 tons in the

entire county w-ith the population figure in 1945

of 3,320,000 and yet our consumption rate is only

2.90 tons per capita.

It takes little imagination to see what the de-

mands of the market wdll be once materials gen-

erally become available.

If we stop to realize that during the 1920 's

housing foundations w-ere for the most part merely

an exterior frame with the interior supported by

18' pyramids; while today interior supi)orts must
be solid; if we stop to realize that the type of con-

struction required or done twenty years ago was

relatively light when com])ared to the demands of

today; if we stop to realize that we have the greatest
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housing shortage that we have ever witnessed; that

all agencies of government and business interests

generally are doing their utmost to speed produc-

tion ; that no class A office buildings have been build

since about 1930 ; that no first class hotels have been

built since about 1938; that hundreds of miles of

streets, highways, freeways, and sidewalks must be

constructed; that airport officials have difficulty in

planning to keep airports in pace with aircraft

development; that 10,000 foot ways are required

today; that commercial building must keep pace

with residential building; that factories must and

will be built; then we are forced to conclude that

an average per capita consumption of rock prod-

ucts, during the next ten years, will be many times

greater than the 1920-1929 average. Modern archi-

tecture demands greater use of rock, sand and

gravel. And yet our present consumption ratie is

only 2.9 tons per capita.

This exhibit will also disclose another interesting

situation

:

In 1919, the first year after World War I, the

consumption rate was 1.24 tons per capita. In 1920

the rate grew to 2.47 tons per capita, and climbed

steadily until the peak was reached in 1924 at 6.13

tons per capita.

In 1945 the rate was 1.70 tons, today it is 2.9

We can expect a steady climb until a peak is

reached; when that peak will come is not fore-

seeable. But it is reasonable to assume that a

pattern similar to that of the 1920's may be [292]

followed and that the peak of at least 6.13 tons will
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be reached l)y 1949 or 1950. We find that we will

have to produce about 24,000,000 tons; 15,000,000

more tons than we produced in 1924. Two and one-

half times as much as we are consuming today.

Wliere Will We Get the Rock ?

Lessons of the Past

One of the lessons that the United States learned

in World Wai* II was that the only way to prevent

critical sliortage of material was to act before the

shorUige occurred. There was no shortage of muni-

tions until we needed them.

Today, the Gregg plant is intact. Mr. Gregg is

ready to start expansion. Necessary materials to

expand o{)erations have been on order for months.

To force him to curtail operation is to deprive the

market of over 1,200,000 tons per year.

But New Plants Cannot Be Built Within Two
Years. We Must Protect What We Have Now
and Plan for the Future.

What Use Can Be Made of the Land'?

What use can the land involved in the applica-

tion be put, if it is not used for the mining of rock,

sand and gravel?

I will stipulate that the land in question can be

used for residential purposes. I repeat, residential

buildings can be placed almost anywhere. But the

mere fact that residential buildings are so placed

does not make the land desirable residential prop-

erty. Marginal lands, river bottoms, cliffs and
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swamps may be used for residential purposes, and

frequently are so used, because such land is cheap

and undesirable. In order to ascertain whether or

not this land was desirable residential land, Mr.

Gregg made application to the Federal Housing

Authority for approval of a subdivision of the land

in question for a mortgage-insured loan. This ap-

plication was rejected by the Federal Housing

Authority, with a statement that the land did not

meet the qualifications of the Federal Housing Act

for a mortgage-insured loan.

A letter from the Federal Housing Authority

covering this subject is on file in this case.

Also, Mr. Gregg caused an application to be, made

through a veteran of World War II for a bank loan

covering the construction of an authorized veter-

an's home, on a part [293] of the land in question*

His application was made through the Security^

First National Bank of Los Angeles, Burbank

Branch, and was rejected. A letter from the bank

stating its reasons for its reje<3tion is on file in

this case.

The opponents make this suggestion

:

Sub-divide the land into six lots per acre; the

Planning Commission standard is about .five lots

to the acre (minimum), sell these sub-standard lots

for $1500.00 each, and build $4500.00 houses on the

same.

At the present market, $4500.00 will build a house

of about 600 square feet without necessary out-

buildings, such as garages.
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Opponents prove exactly that—that marginal

land can be used for the cheapest kind of housing,

and create a condition which would soon become

known as a blighted area.

We offer to use the land for the purpose of

serving public generally.

The opponents propose to use Mr. Gregg's land

for the purpose of creating a blighted area and

sub-standard housing.

Aesthetic Considerations

Whenever any question arises concerning zoning,

the aesthetic considerations are always evident, even

though aethetics, as such, have no basis at law.

The business of mining of rock, sand and gravel

is a lawful and useful occupation and cannot be

prohibited by legislation unless such legislation is

necesvsary for the protection of legal rights.

The Superior Court of the State of California, in

The People v. Hawley, 207 Cal. 395, stated:

^^No authority is required to support the

proposition that the business of excavating rock

and gravel by the owner of lands belonging to

him is a lawful and useful occupation and

cannot be pi'ohibited by legislation, except in

cases where the enactment of such legislation

may be found necessary for the protection of

legal rights of others."

That caso recognizes the ])roposition that although

legislation which prohibits the mining of ro<?k and

gravel might ])e legal under certain circumstances
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it would not of necessity injure a recognizable legal

right of another person. To deny this permit would

not be an attempt to regulate but would be abso-

lutely prohibiting the operation of a business that

can be operated in such a manner that no one else's

legal rights are affected. [294]

It must be admitted that the excavation of rock,

of necessity, leaves a large hole in the ground ; that

to some extent large excavations do offend the

aethetic senses of some people. It must be admitted

that the ro-ck industry is a heavy industry and re-

quires heavy machinery to move the processed rock

and as a result heavy trucks are utilized for that

purpose. Consequently the question has always

arisen

:

After the Land Is Fully Excavated, What Will

Happen to the Land?

It is contended by some that these excavations are

eye sores, that the value of the land itself is dimin-

ished and cannot serve any useful purpose to the

community; that when the resources contained in

the deposit are exhausted the rock operators aban-

don the property and let nature take its course;

that the existence of excavations diminishes the

property value of the surrounding property. These

contentions are without merit. Industry's concep-

tion of its duty or obligations to the community has

changed in the last twenty years. Modern planning

demands that thought be given to the future.

First: Excavations may be used by the Municipal

authorities as dumps for either combustion or non-

combustion rubbish.



552 J. Z>. Gregg vs.

Second: Excavations may be used for the pur-

pose of providing dumping places for materials

necessarily excavated as the result of construction.

Dumps, of course, are not the most desirable use

to which any pi'operty could be put from aesthetic

standards, but they are necessary.

Third : If a plan was adopted by the Municipal

authorities which w^ould define a rock area and

permit excavation within that area, utilizing the

entire area from border to border, and excavating

on a gradual slope and dug to a uniform level, many

highly desirable uses of the property might be

made. Instead of having one excavation here and

an excavation there, within a rock-bearing strata,

one big excavation would ultimately result. Such

excavation might be used for any of the following

purposes

:

1. A park with all types of amusement facilities.

2. A highly desirable site for an athletic stadium.

3. An industrial site.

The unsettled conditions of the world today indi-

cate that such a site might be highly useful in the

event of an atomic war.

Pending the ultimate development of such an

area, the following steps could be taken in order

to lessen the aesthetic objections which exist in the

minds of some.

A uniform slope with minimum set-backs to

existing streets and highways could be established.

As the [295] excavation proceeds in accordan<^e

with the previous plan, the excavated area could be
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fenced, and vegetation of a type which could be

sustained in the area, planted along that fence for

the purpose of screening the mechanical operations

necessary for the rock business from "Casual

observation.

Property values will not necessarily diminish by

the excavation of a gravel pit. I cite as example

the current housing project known as Laurel

Canyon Village. This veterans' housing project is

built immediately adjacent to a gravel pit, and

adjacent to Fernangeles Park. These houses built

on 700 square feet are priced a $8600.00, $9100.00,

on $1500.00 lots.

I submit that there is no one single excavation

in Los Angeles County that has reverted to the

State of California as a result of delinquent taxes.

It is my conclusion that the objections of the

people to the operation of the ro<*k industry are

not real, but imaginary. I know of no reason why
planning, looking to the future, taking into account

screen fencing and screen planning, would not re-

move these objections, whether they be real or

imaginary.

What Use Will Be Made of

The Property?

The applicant will not construct a permanent

plant on the property involved in the application.

All that will be done is to extend a conveyor belt

from the present plant to the point of excavation.

At this point a shovel, electrically powe^-ed wouVl
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be used. If the ebai'a<».ter of the material requires, a

primary, crusher will be installed. The material ex-

cavated would be processed at the present plant.

No noise would be created, no dust or no trucking

would be involved. All that we would do from this

property would be to excavate, and transport. No

processing' and no stock piles are involved; except

for the excavation, no change will be evident.

This character of operation will not invade any

legal right of any person.

Resj)ectfully submitted,

/s/ CLYDE P. HARRELL, JR.,

Attorney for John D. Gregg.

Exhibit A is the Same as Exhibit A to the affi-

davit of John 1). Gregg appearing at page 90 of

the certified transcript so is not repeated at this

point. [297]



6iJo

UAP SHOWING LOCATION Of

SAND 4 CQAVEL' DEPOSITS
^MM *t0llA«40O

EXHIBIT a



Zi J.l"EilH-X3



55 V

coMPU"rED avaii_abl_e: tonnag-e
ON -^5 1 Z.ONEID AOF^ES

DEItOCTIONw Bust be made for ulope loss to prevent slides and cave-Ins.

DEDUCTIONS aust be aaje for Plant, Stocicplles and Shops

ion

-ifTotal

3. For purpose of coaputlng tonnage a 15$ deduction has been taken from "Gross Acreage".

J,. ACTUAL mss. Illustrated below shows this 151 deduction to be extreaely conservative.

so'
H£T ACRES

to ACRd
A"

$

62o' X SO' =

€.10 X.^O^

MINEABLE ACRES kltUi \.5$ DEDUCTION
Peraaoent Plants No Plants

Portable Plants
Industrial Property
Asphalt h Railroad
Trackage

•E •29 19.5
G 95 —
K-1 40^ —
K-2 "r n.B
1-3 40j —
I 45 —
i 19 —
1

D

B

6 5

45
•*c •*13

J 12 8

5 5

L
r
p

Q
•MB

20 5

- -

38 <«*30
•«s

T
U

3 •** 1.8

10 _
TOTAL 451.0 U6.1

IN TONS EQUALS 29,220,000

34.S

164.5

32,900,000

6.e

30.0

6,000,000

Of IBE 340.6 ACRES OSLI 310.6 ACREC ARE MIMEABLE
TKAIISUTEC UTU TONS 0/ MATERIAL THIS IS:

Paraanent Plants Have 23,000,000 Tons
Hlxad Ownership Properties Hava 6,220,000 Tons
Baserre Properties Have 32.900.000 Tons

62,120,000 Tons
lodostrlal Areas Have 6.000.000 Tons

68.120.000 Tons

Uu 15f deduction to correct.
** 13 Acres as abon la *Bet Acres* I0 tbe Plant Site for thia exhAOBtad parcel. Plant

Is belag used to process at«rial froa parcel £.

,

". ll-d Ownership Propertl... EyHlBl-Te-T



MAPKET DEMAND
ROCK AND SAND

p^o f=u \_ A.-r ^o^si \_ a oov^tmts^

5.000,00 c;

A.000.000

3, 000 0(bo

^OOCiOOO

I.QOO. 000

558

'T^f A« l«i>^ »«*^0 »^a«S ^30 \WS I<b40 l-^^.^ >«&^0 1"&«1S l^^iO

I

"TOMS p>e:p> c AF=\-rA,

V -

1

/^SA

—

*

r
z / \ —

/
\

I
^
\]/]

/

Vw/ V

V !

„„;,,(,.,
1

1
'!"-t

VE./VR <»i» i«eo i^-es la^o «*s i«*o i*a« i^qo i«5B

Averurfc ToLj^^it protocc-c 1)13 to 192? 7,71i,'38 Une ptr ytar

Coitua.r.lan per eapl'j. 1)23 10 1>2) ^.^ i^nt pf.r yttr

I

Los ;ngclc6 populaUon toc»j- la Bre than trl . tfiat 11 tt In the l)iO •, 1);) Ljtl.liv;

period, aud b, WJi thouli b« 2 3'4 tlaes the poWtUon ^f -Jif 1923 to 1JZ1 lj\iil^i.n^

period, or iio«rl, i,i73,M3 .icreoiis. Oel:^ »s»'- ."•- ;».--lt« jj £UB;>tl3i. as la uht

prerlou buUili^ perloo the -^ratul tDirt ,^rjr.las.Ulj 17,033,330 t?a3 per

year or «,;M,WO It ?,303,3X tist per yc . : . -v. ian r..-i».a;= VtlUy.



Henry Wallace Winchester, et cH, 559

EXHIBIT D-1

TONNAGE AND POPULATION DATA

1917 to 1941 Taken from Report of Guy R. Varnum, Examiner

April 10, 1942

Per Capita

L. A. County Industry Consumption

Year Population Sales in Tons

1917 875,000 1,430,939 1.65

1918 884,500 1,293,257 1.46

1919 910,477 1,132,096 1.24

1920 936,455 2,312,167 2.47

1921 1,086,408 3,000,000 2.76

1922 1,255,353 4,065,393 3.24:

1923 1,378,685 7,032,608 5.10

1924 1,509,318 9,216,720 6.13

1925 1,864,733 10,000,000 5.37

1926 1,933,675 10,000,000 '5.18

1927 1,996,507 10,000,000 5.0Q

1928 2,074,812 11,500,000 5.54

1929 2,196,195 10,000,000 4.56

1930 2,199,557 8,000,000 3.64

1931 2,240,208 4,000,000 1.78'

1932 2,290,212 6,827,750 2.97^

1933 2,280,234 5,366,341 2.35

1934 ..-. 2,307,104 2,300,881 1.00

1935 2,309,372 2,850,300 1.40

1936 2,321,634 6,053,313 2.6,1

1937 2,366,904 7,358,924 3.06

1938 2,368,242 8,810,337 3.72

1939 2,500,000 8,288,186 3.32

1940 2,785,645 8,858,883 3.17

1941 2,860,000 9,815,796

1942 2,942,000 Not available Not available
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in Tons

Year Population Sales Per Capita

L. A. County Industry Consumption

. 1943-. 3,100,000 Not available Not available

1944 3,225,000 Not available Not available

1945..-: 3,320,000 5,739,000 1.7

1946. 3,420,000 10,000,000 2.80

1947L........ 3,520,000

1948..- 3,620,000

1949 3,720,000

1950. 3,830,000

1951 3,940,000

1952 4,050,000

1953 4,160,000

1954 4,270,000

1955 4,380,000

Note: Industry tonnages for years 1917-1936 botli inclusive,

excepting 1921 were taken from Lange Report; year 1921 esti-

mated by the writer; years 1937 and 1938 were Lange Report

figures plus 3.5 per cent; years 1939, 1040 and 1941 were esti-

mates of Concrete Aggregates and Varnum for L. A. County,

plus Consolidated Hock Products Company sales outside of

county.

Industry tonnages for years 1942-1944 not available.

1946 Annual projection is on basis of July tonnage.

L. A. County population figures are from United States

census for census years, and Chamber of Commerce interim

estimates. Population estimates for 1946 to 1955 L. A. Plan-

ning Commission Estimates.
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EXHIBITORS''

File No. 24473

To the Honorable Council

of the City of Los Angeles.

Your Planning Committee begs to report as

follows:

In the matter of communication from the City

Planning Commission relative to appeal of John D.

Gregg from the decision of said Commission in de-

nying his application for conditional use for the ex-

cavation of rock, sand^ and gravel on real property

in the San Fernando Valley bounded generally by

Wicks Street, Dronfield Avenue and its southerly

extension, Pendleton Street and Glenoaks Boule-

vard, more particularly described in said applica-

tion, as amended, of said communicant to the said

Commission and known as City Plan Case No. 962.

In accordance with provisions of the zoning ordi-

nance, your Committee conducted a public hearing

on this matter whereat proponents and opponents

of the question were heard and although a consider-

able number of protests were filed, after careful

consideration of all facts presented and a study of

same, it is our opinion that the said use should be

permitted.

We therefore Recommend in accordance with the

requirements of the zoning ordinance that the Coun-

cil make the following written findings of fact:

The Council finds that the findiiigs of the City

Planning Commission on which said Commission's
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decision was based denying this application were in

error for the following reasons

:

1. That the property involved is situated in a

district, the character of which is unsuited for res-

idential purposes.

2. That the land in question is composed of

gravel beds and is primarily suitable only for pro-

duction of sand, rock and gravel.

(Stamped) October 2 - 1946

3. That the proposed use of this property is

deemed essential to the public convenience and wel-

fare and is in harmony with the various elements or

objectives of the master plan.

4. That under the conditions to be imposed the

proposed use would not be detrimental to surround-

ing developments and w^ould not adversely affect

individual property rights or interfere with the

enjoyment of property rights of property owners in

the vicinity or affect any legal right of such prop-

erty owners.

Your Planning Committee begs to report as

follows

:

5. While there are about 450 acres of rock bear-

ing land in M-3 zones in the area only 23,000,000

tons are available to existing plant facilities and

this amount is not sufficient to meet public and pri-

vate demand for rock aggregates.

We further find from the foregoing reasons that

the public necessity, convenience, and general wel-

fare req!ure that this appeal be granted and the

coiiditional use l)e permitted as requested subject

to the following conditions:

1. That the applicant construct a 6-foot cyclone

type mesh wire fence around the said property, in-
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eluding barbed wire on the top of said fence pro-

viding the Fire Department grants permission for

same.

2. That no permanent plant building or structure

be installed or maintained on said property and that

all material excavated be mined by an electrically

powered shovel and primary crusher and trans-

ported by a conveyor belt system running through

a tunnel or tunnels under Glenoaks Boulevard to the

plant now owned and operated by applicant, lying

southwesterly of said Boulevard and processed at

said plant.

3. That a setback line of fifty feet from all prop-

erty lines and existing streets be maintained and

that slopes of excavations be maintained at one

foot to one foot.

4. That the area between all property lines or

street line and 50 foot setback be screen planted

progressively as excavations proceed.

We Further Recommend that permission be

granted to said applicant to make such excavations

in Glenoaks Boulevard as may be necessary to

install and house the necessary conveyor belts, such

excavations to be made in accordance with specifica-

tions of and at the location approved by the Board

of Public Works.

Respectfully submitted,

PLANNING COMMITTEE.
(Signed By) C. C. RASMUSSEN,

HAROLD A. HENRY,
J. WIN AUSTIN,

JFS/md
9/27/46 [307]
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Received copy of the within Affidavit of Harold

A. Henry and J. Win Austin on Behalf of Defend-

ant City of Los Angeles in Opposition to Prelimi-

nary Injunction this 1st day of December, 1947.

OLIVER O. CLARK,
By /s/ M. BAILUS,

Attorney for Plaintiffs.

[Endorsed]: Filed Dec. 1, 1947. [308]

In the United States District Court, Southern

District of California, Central Division

No. 7765—P. H.

HENRY WALLACE WINCHESTER, et al.,

Plaintiffs,

vs.

J. D. GREGG, and the CITY OF LOS ANGELES,
a municipal corporation,

Defendants.

AFFIDAVIT OF LOUISE TAYLOR IN SUP-
PORT OF PENDING APPLICATON FOR
PRELIMINARY INJUNCTION

State of California,

County of Los Angeles—ss.

Louise Taylor, being first duly sworn, deposes

and says:

That she resides between the critical area de-

scribed in plaintiffs' complaint herein and Wicks
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Street described in said complaint and between

said critical area and Glenoaks Boulevard as de-

scribed in said complaint and has continuously re-

sided at that place for more than two years last

past ; that she is familiar with operations which the

defendant John D. Gregg has conducted at the north-

westerly corner of Peoria Street and Glenoaks Bou-

levard since the grant to him of a variance permit

on October 2, 1946, as set forth in the complaint

herein, and that throughout the conduct of said

operations large quantities of dust and dirt have

arisen from said operations and have been trans-

ported therefrom to the said home of affiant and that

the [309] same, together with the noise of said

operations throughout the conduct thereof was

most offensive and detrimental and very substan-

tially interferred with the comfortable enjoyment of

the home of affiant by herself and the members of

her family.

Dated: December 3, 1947.

/s/ LOUISE TAYLOR.

Subscribed and sworn to before me this 3rd day

of December, 1947.

/s/ DAVID D. LALLEE,
Notary Public in and for said

County and State.

[Endorsed] : Filed Dec. 4, 1947.
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[Title of District Court and Cause.]

AFFIDAVIT OF H. B. LYNCH IN SUPPORT
OF MOTION FOR PRELIMINARY IN-

JUNCTION.

State of California,

County of Los Angeles—ss.

H. B. Lynch, being first duly sworn, deposes and

says:

That he is, and for more than 35 years continu-

ously last past, has been a Civil Engineer engaged

continuously in the practice of his profession in the

State of California and that he is, and ever since

the enactment of the California law for the regis-

tration of civil engineers in this state, has been

registered as a Civil Engineer in the State of Cali-

fornia.

That he is personally familiar with the land re-

ferred to as the '^ Critical Area" in the complaint

on file herein and as to which the defendant John

D. Gregg has been granted a permit by the City

Council of the defendant City to excavate thereon

for the production of rock, sand, and gravel; that

affiant is familiar, also, with and [311] has person-

ally examined all of the lands in the San Fernando

Valley upon which such operations heretofore have

been conducted ; that the character and composition

of the lands covered by said permit are such that in

event a pit is excavated to a depth of one hundred

feet or thereabouts on a slope of one vertical foot

to each horizontal foot it is a practical certainty
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that by reason of the natural processes of erosion

the angle of said pit within a period of about twenty

years will be substantially one and one-half feet

horizontally for each vertical foot and that there-

after said angle will be flattened by natural pro-

cesses to an angle substantially flatter than that

hereinbefore stated; that by reason thereof it is a

practical certainity that the excavation of such a pit

which at surface is distant only fifty feet from a

public highway, or adjoining property, will recede

at surface until the edge of said pit will be sub-

stantially at the property line of said property.

Affiant further states that in addition to the fore-

going the action upon such a pit, if dug upon said

property, of surface waters which accumulate in

that area periodically during periods of stoim will

cut deep gashes several hundred feet in length and

from three to twenty-five or thirty feet in depth ex-

tending from the margin of said pit outwardly into

and upon the properties adjacent thereto.

That upon the trial in the State Court of the

action referred to in the affidavit of the defendant

John D. Gregg on file herein before Honorable Al-

fred L. Bartlett, said defendant Gregg produced for

and on his behalf a civil engineer named Raymond
Hill who testified to the necessity of protecting any

such pit dug upon said property against the influ-

ence of such accumulations of surface waters by tl^.e

construction of a very substantial dike upon tlie

margin of said pit and completely surrounding said

pit, and that in the opinion of affiant the construc-

tion of such a dike would cost a minimum of $50,-

000.00. [312]
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That since the first of this year a new rock, sand

and gravel processing plant has been completed in

the San F'ernando Valley by Granite Materials

Company and is now in operation for the commer-

cial production of rock aggregates and the sale

thereof to the trade and that the capacity of said

plant is substantially equal to the capacity of the

plant of said defendant John I). Gregg wherein he

proposes to process materials from said ''Critical

Area/'

That in August and September of 1946, before the

Granite Materials plant become productive, said

John D. Gregg shut down his plant for two months

;

that during that period no emergency arose in the

rock business which could not be supplied by the

plants remaining in operation.

That Exhibit ''A-3'' attached to the affidavit of

John D. Gregg is a map purporting to show rock

and gravel available to Gregg's plant; that said

map shows only a portion of the property and omits

entirely that portion of the property wherein is

situated the greatest amoimt of available rock, sand

and gravel.

Dated : December 4, 1947.

/s/ H. B. LYNCH.

Subscribed and sworn to before me this 4th day

of December, 1947.

/s/ DAVID D. LALLEE,
Notary Public in and for

said County and State.

[Endorsed]: Filed Dec. 4, 1947. [313]
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[Title of District Court and Cause.]

AFFIDAVIT OF ALBERT M. SCHEBLE IN

SUPPORT OF PENDING APPLICATION
FOR PRELIMINARY INJUNCTION

State of California,

County of Los Angeles—ss.

Albert M. Sclieble, being first duly sworn, deposes

and says:

That he is a licensed realtor under the laws of the

State of California, and is and for several years im-

mediately last past has been actively engaged in the

conduct of a general real estate business in the San

Fernando Valley in the City of Los Angeles, County

of Los Angeles, State of California.

That he is personally familiar with the real pro-

perty hereinafter described and has been familiar

with said property for several years last past; that

said real property is most excellently adapted to

residential development and use and is, for more

than one year continuously last past, has been of a

reasonable market value of not less than $2500,00

per acre exclusively for residential development

[314] and use, and that there was for a period of

more than two years immediately preceding October

2, 1946, a substantia] demand in the market for said

real property for residential development and use,

and that in the o|)inion of the affiant if the variance

permit granted to John D. Gregg of October 2, 1946,

is nullified there will be an immediate and substan-

tial demand in tlie market for said land for residen-
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tial use and development. That tlie conduct of oi)-

erations for the production of rock, sand, and gravel

upon said land under said variance pei'mit will very

substantially depreciate the market value and the

actual value of the lands surrounding said property

and situated within said community area and of the

homes and improvements thereon.

Said real property is situated in the City of Los

Angeles, County of Los Angeles, State of California,

and is knowm and described as follows, to wit

:

Lots 1, 2, 4, 5, 6, 7, 13 and 14 in Block 19 ; the

Easterly 150 feet of Lot 12 in Block 18; Lots 4

to 9 inclusive, and Lots 15 to 19 inclusive, and

Lots 21 and 22 and the Westerly 280 feet of Lot

14 in Block 17 of the Los Angeles Land and

Water Company's Subdivision of a part of the

Maclay Rancho, as per map I'ecorded in Book 3

of Maps, Pages 17 and 18, in the Office of the

County Recorder of Los Angeles County, Cali-

fornia.

Dated : December 3, 1947.

/s/ ALBERT M. SCHEBLE

Subscribed and sworn to before me this 3rd day of

December, 1947.

[Seal] DAVID D. LALLEE,
Notary Public in and for said Count}^ and State.

[Endorsed] : Piled Dec. 4, 1947. [315]
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[Title of District Court and Cause.]

AFFIDAVIT OF R. L. FARLEY IN SUPPORT
OF PENDING APPLICATION FOR PRE-
LIMINARY INJUNCTION

State of California,

County of Los Angeles—ss.

R. L. Farley, being first duly sworn deposes and

says:

That he is a licensed realtor under the laws of the

State of California, and is and for several years im-

mediately last past has been actively engaged in the

conduct of a general real estate business in the San

Fernando Valley in the City of Los Angeles, County

of Los Angeles, State of California.

That he is personally familiar with the real pro-

perty hereinafter described and has been familiar

with said property for several years last past; that

said real property is most excellently adapted to re-

sidential development and use and is, and for more

than one year continuously last past, has been of a

reasonable market value of not less than $2500.00

per acre exclusively for residential development

[316] and use, and that there was for a period of

more than two years immediately preceding October

2, 1946, a substantial demand in the market for said

real property for residential development and use,

and that in the opinion of the affiant if the variance

permit granted to Jolm D. Gregg of October 2, 1946,

is nullified there will be an immediate and substan-

tial demand in the market for said land for residen-
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tial use and development. That the conduct of oper-

ations for the production of rock, sand, and gravel

upon said land under said variance permit will very

substantially depreciate the mai'ket value and the

actual value of the lands surrounding said property

and situated within said community area and of the

homes and improvements thereon.

Said real property is situated in the City of Los

Angeles, County of Los Angeles, State of California,

and is known and described as follows, to wit

:

Lots 1, 2, 4, 5, 6, 7, 13 and 14 in Block 19 ; the

Easterly 150 feet of Lot 12 in Block 18; Lots 4

to 9 inclusive, and Lots 15 to 19 inclusive, and

Lots 21 and 22 and the Westerly 280 feet of Lot

14 in Block 17 of the Los Angeles Land and

Water Company's Subdivision of a part of the

Maclay Rancho, as per map recorded in Book

3 of Maps, Pages 17 and 18, in the Office of the

County Recorder of Los Angeles County, Cali-

fornia.

Dated : December 3, 1947.

/s/ R. L. FARLEY

Subscribed and sworn to before me this 3rd day of

December, 1947.

[Seal] MURRAY LEYTON,
Notary Public in and for said County and State.

My commission expires Jan. 29, 1950.

[Endorsed]: Filed Dec. 4, 1947. [317]
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[Title of District Court and Cause.]

AFFIDAVIT OF JEANNE MOORE IN SUP-

PORT OF PENDING APPLICATION FOR
PRELIMINARY INJUNCTION

State of California,

County of Los Angeles—ss.

Jeanne Moore, being first duly sworn, deposes and

says

:

That she resides between the critical area de-

scribed in plaintiffs' complaint herein and Wicks

Street described in said complaint and between said

critical area and Glenoaks Boulevard as described

in said complaint and has continuously resided at

that place for more than two years last past; that

she is familiar with operations which the defendant

John D. Gregg has conducted at the northwesterly

corner of Peoria Street and Glenoaks Boulevard

since the grant to him of a variance permit on Oc-

tober 2, 1946, as set forth in the complaint herein,

and that throughout the conduct of said operations

large quantities of dust and dirt have arisen from

said operations and have been transported there-

from to the said home of affiant and that the [318]

same together with the noise of said operations

throughout the conduct thereof was most offensive

and detrimental and very substantially interferred

with the comfortable enjoyment of the home oc
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affiant by lierself and the members of her family.

Dated: December 3, 1947.

/s/ JEANNE MOORE

Subscribed and sworn to before me this 3rd day of

December, 1947.

[Seal] MURRAY LEYTON
Notary Public in and for said County and State.

My Commission Expires Jan. 29, 1950.

[Endorsed] : Filed Dec. 4, 1947. [319]

In the United States District Court, Southern

District of California, Central Division

No. 7765-P.H.

HENRY WALLACE WINCHESTER, et al..

Plaintiffs,

vs.

J. D. GREGG, and the CITY OP LOS ANGELES,
a municipal corporation.

Defendants.

REPORTER'S TRANSCRIPT OF EVIDENCE
AND PROCEEDINGS ON HEARING RE
PRELIMINARY INJUNCTION AND MO-
TION TO DISSOLVE THE SAME

The following constitutes a full and comph^te

copy of the transcript of the proceedin<>s in this

matter before the above entitled court, exclusive

of argument of counsel, offers of exhibits which

were subsequently in evidence, and colloquy of
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counsel. (Appropriate proceedings will be had

to send up the original exhibits.)

The hearing commenced on December 8, 1947,

and continued on December 12 and 16, 1947.

The Court: We will proceed with the hearing.

If we finish it today, all right, if we do not finish it

today we shall, at the conclusion of the day, make

some determination about when and how we shall

proceed further.

The parties have affidavits and briefs, [320]

memoranda, responses and counter- affidavits and

the like. I have read the affidavits—I will not say

I have read all the briefs—^but I have examined the

points and many of the cases cited by the parties

in connection with their different points on file^ both

the plaintiffs and the defendants.

I would like to say for the purpose of the record

that last Thursday or Friday^—I think it was last

Thursday—I w^ent out by myself and looked at the

property. In order that you may have some idea

w^here I went, I will give you my route.

I went out Glenoaks Boulevard to Pendleton

Street and went south as far as I could go and

turned around and went back up to Pendleton

Street and went north as far as I could go until the

street was blocked and turned around and went

back. I went on Glenoaks again over to Peoria down

Tujunga and around and back up Peoria to what

appears to be Clybourn Avenue, tlien on ovei' by

the school—I do not know the name of the street

that goes west there—aiid over down Sheldon Sti^eet

clear to San Fernando Road; back again, back down
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Gloiioaks, up Wicks Street, back up to the property

and up a street I thmk they call Art Street, up

around to Sunland Boulevard and back again over

the property. Then I went up Stonehurst to the

foot of Hansen Dam and took another street and

got lost and bought a canary.

So I am ready to proceed. (Rep. Tr. p. 9, 1. 6

to p. 10, 1. 9.)

At the conehision of the proceedings on De-

cember 8, 1947, which consisted largely of argu-

ment, the following occured:

The Court: Excuse me just a moment, Mr.

Crump. Mr. Westover telephoned me and said that

he had an ex 'parte matter that he might want to

interrupt me on.

(Short interruption for other court matters.)

Mr. Crump : What does your Honor desire us to

do with respect to the matter under the circum-

stances ?

The Court: I think that Mr. Clark is [321] en-

titled to represent his client before the Circuit Court

of Appeals. They do not pay very much attention

to us lower courts in this matter of fixing their cal-

endars. They have fixed his matter for tomorrow

morning, and in San Francisco, so I do not think

that I can hold him here. If we do riot finish this

evening I will have to put the matter over until I

can hear it and he can be here.

I have a case set for trial tomorrow morning. I

haven't heard that it is not going ahead. Usually I

get some indictaion if it is not.
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Let me see the calendar, Mr. Clerk. It is set for

three days. It i)robably would not take any longer

than that. So I could resume the hearing on this

matter Friday, and I would do so, even if I had not

concluded this other case.

Mr. Crump : You will resume this when, did you

say ?

The Court: Friday. Tuesday, Wednesday and

Thursday I allowed time to try this other case.

Mr. Crump : Your Honor please, this puts us in

an awkward position. I am very much afraid that

under Rule 65 there will be no liability on the bond

after today. I realize your Honor has made an order

that you will continue the restraining order in

effect.

The Court: It will be in the same condition, of

course. The restraining order is continued in force

on the same conditions as heretofore„

Mr. Crump: But I don't think under the role

that your Honor has any authority—I am not ob-

jecting to w^hat your Honor has done, if he had the

authority it would be all right with me, but I am
just afraid under the rule there is no authority to

extend the restraining order beyond the pi'esent

time and that therefore the bond would be in no

effect.

The Court: If there would be no power to ex-

tend the restraining order, then I would hiive to go

to the other alternative in order to preserve the

status quo until I can decide this question and issue

an injunction until further order of the Court. [822]
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Mr. Crump: Even that I don't presume your

Honor would do without any bond.

: The Court: I will not issue any injunction with-

out any bond.

I do not seem to find my Rules of Civil Procedure

here.

Are you agreed, Mr. Clark, that Mr. Crump has

stated the rule of law concerning supersedeas?

Mr. Clark: Definitely not.

The Court: You do not agree that he has?

Mr. Clark: Oh, no. The Supreme Court has

reluctantly expressed its regret in cases that it

couldn't do it, but it says it has no jurisdiction

under the Constitution, and it begins way back in

15 Cal. I will just read to your Honor briefly

Mr. Crump: Just a moment, Mr. Clark. I was

discussing another problem, unless your Honor

wants this stated at this time.

The Court: I am concerned about the power of

the Supreme Court of the State of California, or

the opportunity of the court which now has juris-

diction of another suit concerning the same sub-

ject matter here, to exercise its discretion on the

matter of granting a stay mitil the matter can

finally be decided.

Mr. Crump: Since this matter has to go over,

wouldn't it be better to hold that whole argument

over until we reconvene when both sides will be

prepared to present it?

The Court: What makes you think that I have

no power to continue this in force?

Mr. Crump: The provisions of Rule 65(b).
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The Court: You mean that portion reading:

and shall expire by its term within such time

after entry, not to exceed 10 days, as the Court

fixes, unless within the time so fixed the order,

for good cause shown, is extended for a like

period * * *'^

Mr. Crump: That would fix the power of the

Court only for 20 days unless we consent, and we

have consented only to the extension [323] up to

the present time.

The Court: Certainly I do not think that the

rule contemplated that the Court would be denied

the power to pass on questions merely by exhaus-

tion.

Mr. Crump: Oh, no, I don't think the Court is,

and I certainly have no desire to interfere with

the orderly processes of justice, but your Honor

will recall that I took the position when we were

up here before that this bond was inadequate, and

I still think it is inadequate, and if it is going to

be held up any great length of time longer I think

the bond should be increased.

Without waiving our position at all, I suggest

that the argument be put over until Friday.

The Court: There is sufficient showing before

me that I can make another injunction until the

further order of the Court, not under this tem-

porary restraining order but an injunction pendente

lite until the further order of the Court.

Mr. Crump: I don't question that, your Honor.

The Court: If there is aiiy question about the

power of the Court to continue this restraining

order in force until Friday, until the matter can
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be heard, why I shall direct the issuance of such

an injunction, conditioned upon the same condi-

tions as heretofore.

Mr. Crump: Let me state to your Honor that

I am making this statement because I want to

preserve all the rights we have under this bond.

We are not consenting to any further continuance

of the restraining order. However, if your Honor

makes the order that you are going to contuiue it

until the argument is concluded, we are not going

to violate it.

The Court: You expressed a possibility that the

provisions of the bond would be invalid if it were

carried forward.

Mr. Crump : I will have to take chances on that.

The Court: It is not my intention that a re-

straining order should be put in force here without

some lond. [324]

Mr. Crump: That is my position, your Honor.

The Court: And in view of your suggestion of

that possibility I think you should be protected

by a bond at all times. If that is the case I will

now make an order continuing the hearing of your

motion to dismiss—I will deny your motion to dis-

solve the temporary restraining order, I will grant

the motion for an injunction until further order

of the Court, conditioned upon the same conditions

as that heretofore indicated, not only in the terms

of the written injunction but as well in the terms

of the oral statement wdiich I made the last time the

matter was up here, to wit, that tho inimiction

would not be effective south of Glenoaks Boulevard

unless and until an additional bond of $10,000 was

deposited.
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Mr. Crump: Then I take it that a bond will

have to be put on the preliminary injunction that

your Honor is now granting'?

The Court: That is correct. A bond will have

to be deposited. A new bond will have to be de-

posited and the injunction will have to be drawn.

I will continue all of your motions in connection

with the matter and I will also deem your motion

to dissolve the temporary restraining order as hav-

ing been made as a motion to dissolve the tem-

porary injunction.

Mr. Clark: We stipulate to that. (Rep. Tr. p.

151, line 14 to p. 156, line 25)

The Court : We are here discussing the motion

to dismiss and the motion for a temporary restrain-

ing order and your motion to strike.

Mr. Crump: And the motion of plaintiffs for

a preliminary injunction.

The Court: Yes. Well, the motion of plaintiffs

for a preliminary injunction, which now takes the

color and complexion of a motion to dissolve the

present injunction, but it is being [325] heard as

if it were a motion for a preliminary injunction.

Now, in the course of your statement this morn-

ing you said that if the action was not dismissed

this Court had the power to stay it. Am I to under-

stand that you are moving for a stay in the

alternative "?

Mr. Crump: I am not moving for a stay in the

alternative.

The Court: Very well.

Mr. Crump: Just a moment, if the Coint

please—it is my opinion that the greater includes
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the lesser, and that without a formal motion to stay,

if this Court concluded that it should not dismiss,

it would have the power to stay and, in fact under

the authorities, as I see it, it would be the duty of

the Court to do so. I believe the Court could do

that sua sponte without any formal motion to that

effect.

Now I would like to pass to the next matter.

The Court: Excuse me again. Before we con-

clude I would like to have Mr. Gregg called to the

stand as I want to ask him a few questions.

Mr. Crump: Yes, your Honor.

Now I want to discuss this proposition, the ex-

pediency of the granting of the permit to Mr.

Gregg is a question for the Council and is not

subject to judicial review.

(Rep. Tr. p. 224, line 19, to p. 225, line 25.)

eTOHN D. GREGG
called as a witness, was examined and testified as

follows:

The Court: Mr. Gregg, it appeared from some

of the affidavits that on some of the parcels of land

included within your exception to the zoning ordi-

nance there was a previous excavation by the

Bureau of Power and Light. I have forgotten the

particular parcel of property it is on by legal

description. Do you Imow the depth [326] of that?

The Witness: Well, that was not within this

permit area but across Pendleton.

The Court: It is immediately adjacent?
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(Testimony of John D. Gregg.)

The Witness: It is immediately adjacent, and

I can approximate it. I would say that the deepest

portion of the excavation is probably around 50

to 60 feet.

The Court : Fifty to 60 feet ?

The Witness: Yes.

The Court: How deep is your excavation south

of Glenoaks?

The Witness: We average about 100 feet.

The Court : Why don't you go deeper "?

The Witness: The material is too soft.

The Court: The material^

The Witness: The rock becomes soft and it will

not meet the specifications. There is a very clean

line of demarcation between the softer materials.

The Court : Tn other w^ords, the fill is the first

100 feet, that is the gravel bed, is the first 100 feet ?

The Witness: The gravel goes on down but it

becomes decomposed at that point.

The Court: I see. So that the maximum depth

of the deposit is approximately a hundred feet over

the whole wash ?

The Witness: That is correct.

The Court: Now in the event that there had

been no legal proceedings, what had been your plan

of excavation north of Clenoaks, that is to say,

would you excavate each portion a total depth of

a hundred feet as you excavated from the surface,

or was it your plan to have excavated, say, 25 feet

and then take the next 25, and so forth? How do

you work that?
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(Testimony of John D. Gregg.)

The Witness: There are two reasons for exca-

vating your full depth. [327]

The Court: I am just asking what your plan

was.

The Witness : My plan was to go the full depth,

for which there is a very good reason.

'The Court: As you progress?

The Witness: That is right.

The Court: Well, now, at your little elevator

plant under the boulevard there

Mr. Crump: Conveyor belt, your Honor.

The Court: conveyor, that is only about 25

feet below the surface, isn't if?

The Witness: It is about 12 feet.

The Court: About 12 feet?

The Witness : Yes, sir.

The Court: And your plan comprehended that

you should excavate ])ack of that and lift to that?

The Witness: We will go down with that con-

veyor on a slope of about 3Y2 inches to the foot

until we reach our maximum depth, and then we

will carry on to our maximum depth.

The Court: Now, what is your reason for exca-

vating at your maximum depth as you go along?

The Witness: Well, there are two reasons for it.

The first reason is the economics of it. You would

make one cut and you take your entire ])roduct.

The major reason for doing it is tlie difforciice

in the grading of the material. The material is all

placed in there with water, your stratas may be

anywhere from an incli or so in thickness, the
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(Testimony of John D. Gregg.)

stratas of sand, and the stratas of course rock and

boulders, and in some cases you may have some

deleterious material, but you get a complete grading

of your material from the top of the bank to the

bottom.

Now your bottom sands are much coarser than

your top sands and you need the finer in the top

to mix with your coarse sand [328] on the bottom

in order to stay within the specifications.

The Court: How far would your estimate be

back from Glenoaks from your excavation within

a period of a year ^

The Witness : How much will I excavate during

that time'? .

The Court : How many linear feet back north

from Glenoaks?

The Witness: In cubic content the excavated

area per acre, there is about 268,000 tons. I will

excavate approximately a million tons in a year.

In other words, approximately four acres in total.

The Court: Per year?

The Witness: Yes. Now, there is in that area

north of Glenoaks

The Court: Do you have another map on a

smaller scale showing his property? There was one

in the file, or you had one, I believe.

The Witness: There is a smaller picture in the

file.

Mr. Dunne: You mean the aerial map we had

here?

The Court: Just showing his property to a

smaller scale than this mar) here.
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(Testimony of John D. Gregg.)

Mr. Clark: The map first on the board, your

Honor, will show it.

The Court: I think probably that is it. Yes,

that is it.

Will you step dow^n there, Mr. Gregg?

. Your conveyor under the street, that is a require-

ment of the permit from the City, isn't if?

The Witness: That is correct.

The Court: And that is located where "? Point

that out.

The Witness: Right here, (indicating)

The Court: What was your plan of excavation,

assuming tliat there had been no interruption by

litigation or otherwise"?

The Witness: Well, if your Honor will remem-

ber, at the time you were out there, if you lool^ed

at this, tlio conveyor comes [329] straight across

Glenoaks and there is a junction point about 60

or 70 feet out from the end of the tunnel. At that

point we are turning the conveyoi*. If we continued

this we would go out in this line here, (indicating)

But we are turning that conveyor and coming down

in this direction, going practically parallel to Peoria

but at a slight angle away from it, so that at the

time, if this point here were too close to have

approached our maximum depth, T believe that

around 600 feet from Glenoaks we will be down

at our maximum depth and at that time we will

be at least 200, possibly 250 lineal feet from Peoria.

That will continue on out

The Court : Westerly ?
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The Witness: westerly, slightly westerly

—

it is almost due north in direction, as a matter of

fact, due to the way the streets run—but continue

at an angle slightly away from Peoria until such

time as the conveyor is

The Court: In a line with those lots'?

The Witness: It will be 350 feet from Peoria.

In other words, from this point here we will con-

tinue out on that slight angle until we are 350

feet away from Peoria Street, at which time we

will then turn and parallel Peoria in order to get

our maximum width in our cut.

The Court: How big a space there would four

acres take, or a year's operations?

The Witness: These lots here are five acres,

between this line here. (Indicating)

The Court: How wide were you going to make

vour cuf?
«/

The Witness: The cut will be, when you arrive

at your maximum depth, about 400 feet wide at

the toe.

The Court: Then a year's supply would take

you with a 400 feet wide strip quite a way up

that street? [330]

The Witness: Your original cut when you first

start down at 12 feet, there is substantially no

tonnage at 12 feet, and you make distance quite

rapidly at that shallow cut. I haven't computed the

tonnage that we will excavate at the time we arrive

at our maximum cut, but once we arrive at the

maximum cut we then have somewhere around 268,-
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000 tons per cubic acre excavated, or per square

acre excavated at the 100 feet.

The Court: What I am trying to get at is this:

What would happen within two 3'ears, assuming

no restraining order w^ere granted? Where would

you be"? What would the condition of that land

be out there?

The Witness: My maximum excavation at the

end of two years wall be not to exceed 2 million tons.

Mr. Crump: He wants to know what area you

would cover.

The Court: That doesn't mean anything to me,

2 million tons.

The Witness: That would be about eight acres.

The Court: On your present plant, just take

a little pencil mark and draw around at the end

of two years about what you would have excavated.

Mr. Crump: Mr. Gregg, I think what the judge

wants is to have you mark the square area which

you would have excavated.

The Court: In other words, at the end of that

one year, going along that street there, you would

have the easterlv half of those two 5-acre lots cut

in one year's operations?

The AVitness: I beg your pardon?

The Court: In other words, at the end of one

year you would have a])proximate]y the easterly

half of those two 5-acre lots, that is, 2^/> acres and

21/2 acres ?

The Witness: We might exceed that at the end

of one year. I was trying to just get a rough

approximation of the cut until I get to my maxi-
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mum depth and then I was just sketching it in

here as to what the maximum cut likely would be,

and I would say—this is an approximation—that

it would approximate something more [331] or less

like I have diagrammed here.

. The Court : With a gradual slope from Glen-

oaks on down to the maximum depth there'?

The Witness: That is right; 50 foot burrow

and a 1 to 1 slope will be maintained on the other

sides.

The Court: That Bureau of Power and Light

excavation with a maximum depth of only 50 feet,

that is pretty gradual I notice from all of the edges.

Is there any particular reason for that? I mean,

couldn't they get the gradation of the sizes involved

in that pit?

The Witness: Your gradations in your first 50

feet are better than thev are from there on down.

You can opei'ate your top along quite successfully,

but after vou strip the top off where vou rim into

difficulty is in your lower excavation. You need

the blend of that top with the lower.

The Court: You mix the top with the bottom?

The Witness: That is right.

The Court: Suppose that you were restricted

in your operations to a maximum depth of 30 feet,

what would be the effect? In other words, you

could get all of the grade you require within that

30 feet.

The Witness : That is true, but you might likely

destroy the usefulness of that material below the

30-foot because your top 30 feet is your hardest
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material, as well as your fine material, and you

would most likely put the material outside of the

standard specifications.

Now that question I can't—as to the hardness I

couldn't tell you exactly what that hardness is until

I am excavating—but that has been all our experi-

ence, that unless we take out full cut we cannot

stay within the specifications.

There is one plant that is operating differently

and he has had no end of trouble with that type

of operation. [332]

The Court: Have any of those excavations that

have been made in the Valley ever been filled'?

The Witness: Well, we have refilled quite a por-

tion of our present pit in here; Consolidated have

refilled quite a few million tons in this area here.

The Court : What do they refill it with %

The Witness: Well, w^aste material, some waste

from their own plant. I have refilled with dirt and

broken concrete, generally waste from excavations.

The Court: Waste from excavations? You mean,

for instance, street excavations?

The Witness: Street excavations—there is just

no end to the different things. I have been very

careful not to put any material in there that would

burn or would shrink. I have taken only solid ma-

terial into my pit, and I know that T must have had

from outside sources several million tons in the

last 10 or 12 years.

The Court: In the refilling of those excavations,

what is the general course of business with relation
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to this point *? Do you have to buy the refill or does

the person who is digging the place pay you to

have a place to dump it?

The Witness: They pay us to have a place to

dump it. I have received varying amounts from

different contractors depending on whether I

wanted it.

Now in one case I actually wanted some of the

material and let them in at a very nominal price.

Other times the privilege of dumping is more

valuable than the original excavation. It is sub-

stantially so on the pits in old Alameda Street, the

Blue Diamond pit and the Consolidated pit. They

are more valuable than they were originally at the

time they were excavated.

The Court: That is for dumping purposes?

The Witness: Yes.

Mr. Crump : After they are filled they are more

valuable, you mean? [333]

The Witness: They are more valuable as a hole

for the purpose of filling.

Mr. Crump : H-o-l-e ; I see.

The Court: Alameda Street is valuable because

the industrial district has come around there?

The Witness: Yes, ])ut there wdll shortly be an

end to that. The Los Angeles By-Products Com-

pany would lease niy present pit in a minute if T

would lease it to them for the purpose of dumping

ashes. After they process their product they get

the tin cans and all the metal out and have con-

siderable ashes left, and they are now seeking a



594 J. D. Gregg vs.

(Testimony of John D. Gregg.)

place, additional property, and Mr. Clarence

Gregg—who is no relation of mine—told me that

he could see the day not too long distant when we

might be hauling debris out to sea by barge the

same as they do in New York and dumping it for

lack of a place to dump it.

The Court: Do you know of any pit excavated

in the Valley which has ever been filled and then

had dirt put on top of it?

The Witness: No I do not. I don't believe that

any of them as yet have been completely refilled.

Mr. Crump: May I ask a question—pardon me.

The Court: Go ahead.

Mr. Crump: I wanted to ask, right on that

point, if there is any reason why it couldn't be

refilled and dirt put on top of it.

The Witness: None whatsoever.

Mr. Crump: I then would like to state that we

are willing to stipulate that if he excavated pending

the outcome of this case, the state court case, either

one, that we will refill if the judgment should ])e

against him in the case. We make that offer of

stipulation.

Mr. Clark: I couldn't stipulate to that because

we know that it is a practical impossibility. Of nil

the hundreds of acres of pits in Los Angeles County,

none has ever been refilled excepting [334] the one

down there in the heart of the Alameda district.

There are hundreds of acres of unfilled pits in the

San Fernando Vallev now.
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Mr. Crump: I think the Court can take judicial

notice of the physical fact that a pit can be refilled.

Mr. Clark: With whaf? Mr. Gregg has been

using concrete crates from the war period, from the

airplane industry, to fill with. You can see them

laying there on the banks.

The Court: I was wondering what those things

were.

Mr. Clark: That is what they are.

Mr. Crump : We make the offer anyway.

The Court: You make the offer to stipulate"?

Mr, Crump: Yes.

The Court: What is vour investment in ma-
4/

chinery and equipment in place? That is to say,

in the pit, excluding mobile equipment such as

trucks but not excluding mobile equipment that you

use in the pit?

Mr. Crump: That is physical plant and equip-

ment?

The Court: That is the physical plant.

The Witness: You are referring to the plant

itself as well as the pit operation?

The Court: I am referring to the plant and the

diggers and the shovels and the conveyor.

Mr. Crump: Everything except the trucks.

The Court: The crushers and the bins, the ele-

vators, and so on?

The Witness: I haven't the breakdown exactly

in my mind.

The Court : Just roughly.

The Witness : My total investment is somewhere

around a million dollars, and the breakdown on
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that, the trucking equipment would run somewhere

around $150,000 to $200,000.

The Court : The greater portion roughly of your

investment in equipment in place is around a mil-

lion dollars? [335]

The Witness: Including trucks. I could pohit

out to you that this shovel alone here is worth to

exceed $100,000. The conveyor system going across

to this point will approximate some $75,000 or

$80,000. That is new conveyor equipment.

The Court: Under the terms of the permit you

were required to keep your crushing and grinding

bins south of Glenoaks, are you?

The Witness: I have everything south of Glen-

oaks with the exception of the shovel and the pri-

marv iaw crusher which follows the shovel. I am
required to house that. In my present operation it is

not housed.

Mr. Crump: That was by a court order?

The Witness : That is right. We agreed to that.

And at the time I move across there I must house

that crusher, when I move the crusher over there.

The Court: What I am trying to get at is in

the operation of this property, in the excavation

of it, is it the requirement of the council exception

that you shall keep all of that physical equipment

that now^ exists south of Glenoaks, south of Glen-

oaks? In other words, do you have to bring all of

your rock and everything down there to segre-

gate it?

The Witness : Tliat is correct.
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The Court : You have to bring it all up through

that tunneH

The Witness: That is correct.

The Court : So that the only physical machinery

operating north of Glenoaks will be the shovel, the

housed crusher and the conveyor?

The Witness: And a dragline to rake the bank.

There will be a dragline. That will be the only

equipment above the surface of the ground, will be

an electric dragline, and in the pit itself will be

the shovel, crusher and the conveyor system.

Mr. Crump : And may I ask, you are required to

wet down the banks'? [336]

The Witness : That is right.

The Court: When you use the dragline?

The Witness: That is right.

Mr. Clark : Your Honor has in mind not by the

terms of the permit?

The Court: That is by the terms of the decree.

Mr. Crump: The housing of the primary

crusher and the wetting down of the banks are addi-

tions made by the decree of the Superior Court, so

to that extent they constitute in effect an injunction

regulating the operations.

The Court : What I am getting at, it is the pres-

ent conditions of his operation. In short, if I under-

stand you correctly, under the present conditions

you will have no physical plant operating north of

Glenoaks Boulevard except the digging equipment.

The Witness: That is correct.

The Court: The digging and conveying equi])-

ment.
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Mr. Clark : And the crusher, your Honor.

The Witness: And the primary crusher.

The Court: The primary crusher is a mobile

unit?

The Witness: It is on railroad wheels and rails.

The Court : Which follows your digger ?

The Witness: Yes, it is movable equipment.

The Court : That is all I have.

Mr. Clark: May I, your Honor, make this sug-

gestion in view of Mr. Crump's suggestion*? There

is no prohibition in this permit against the main-

tenance of stockpiles northerly of Glenoaks Boule-

vard or on the permit area.

Mr. Crump : There is no purpose of having

stockpiles up there where it would be uneconomic.

The Court : Let me ask Mr. Gregg another ques-

tion. Your material is received and put through

the primary crusher?

The Witness : Yes, sir. [337]

The Court: Where is it segregated into sand

and gravel and rock of the different sizes and

brands ?

The Witness: After it gets to the plant west

or southerly of Glenoaks. There is no place to stop

this material in the way we have our plant laid

out once it starts moving. It is only a matter of

minutes until it crosses Glenoaks Boulevard, at

which time it goes into a large surge pile, the tuner

for which is in, the steel work, the truss for the

conveyor is in, the whole application of equipment
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is there where it can be seen in exactly the way we

intend to operate. We do not intend to, and it would

not be a practical thing to do, to have a surge pile

north of Glenoaks Boulevard.

The Court : A surge pile is what *? What do you

mean by that?

The Court (The Witness) : This material is dis-

charged off the conveyor coming under Glenoaks

Boulevard at an elevation about ground level, or

slightly above ground level. The tunnel under that

stockpile is approximately a hundred feet below

that, so that this surge pile it is discharged into

will have a varying depth.

The Court: The surge pile is simply the rock

after it goes through the primary crusher, is that

what vou mean"?

The Witness: All the material is still together

in one big pile.

The Court: In other words, you dig it, put it

through the primary crusher, take it in the con-

veyor, pile it up and then you have another con-

veyor that takes it to the segregation plant?

The Witness: That is correct. And that is done

primarily to segregate the operation so that the

digging operation north of Glenoaks has nothing

whatsoever to do with the plant itself. The only

thing that it does, it replenishes this stockpile.

The Court: I see. I have no other questions.

(Rep. Tr., p. 250, line 24, to p. 267, line 10.) [338]
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Defendant, J. D. Gregg, recalled as a witness

in his own behalf, was examined and testified

further as follows:

Q. (By Mr. Crmnp) : Now, Mr. Gregg, will you

explain the drawing to the Court*?

The Court: Have you seen this, Mr. Clark?

Mr. Clark: Yes, I did, your Honor. Counsel

showed it to me this morning.

The Witness: This is Glenoaks Boulevard, and

at the lower part of the drawing is Peoria Street.

Now the tunnel acroSvS the intersection is denoted

by this line coming through here. This point is the

intersection of the conveyors. At the present time

the large shovel is in here adjacent about 40 or 50

feet from this intersection point.

Now the tonnage computed from the station plus

48, which is this point here, to station 3 plus 98

—

and it would be about six feet beyond that—at which

point we are 100 feet in depth. The tonnage com-

puted here is 379,500 tons.

At this point we have gone down 3^/2 inches to

the foot. We are a himdred feet in depth. This

conveyor goes out of the same angle and we call it

Junction A. At Junction A we start paralleling

Peoria Street. The tonnage to Junction A is 1,593,-

000 tons and it is necessary to go 141 feet beyond

that point or 2,000,000 tons.

The blue shading indicates the sloping of the

bank, that is a 50-foot berm here, the slope of the

bank; this is a roadway into the pit itself and the

slope of the bank is on this side.
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This drawing was made some time ago for the

purposes of getting our exact slope and the slope

of the conveyor, the elevation of the conveyor and

the slope of the banks.

The Court: Plotting your operations'?

The Witness : Plotting the operation. I had my
engineers [339] calculate the tonnage so I would

know exactly what I was talking about.

The Court: And this blue shaded area

The Witness: That is the slope of the bank. It

is 1 to 1.

The Court: 1 to 1^

The Witness: 1 to 1. You will notice it widens

out here on account of this roadway going down.

The Court: Yes, I see. Very well.

Mr. Crump: You may take that map with you,

Mr. Gregg.

(Witness excused.)

(Rep. Tr., p. 307, line 2, to p. 308, line 19.)

The Court: This is the time when I announced

I would be ready to make some decision in connec-

tion with the matter. It would be desirable, in in-

stances like this where counsel have been assiduous

and energetic and have filed long briefs and made

great preparation, if time would permit the filing of

a written opinion. But I think it is more important,

on injunction matters such as this, that as soon as

I have come to a conclusion I should announce the

decision without giving myself the pleasure of

writing a long opinion which would be reported in
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the textbooks and perhaps referred to by subse-

quent lawyers and subsequent judges.

In doing so, of necessity I have not had the time

to do more than just barely outline my views. I

will try and state them, and if there is any point

which has beeri made by either counsel which is

overlooked, if you will call my attention to it I

will indicate my views on that particular subject,

but I do not think that that will be necessary.

The first thing to decide in connection with this

matter is whether or not the motion to dismiss is

well taken, because if the motion to dismiss is well

taken, of necessity, any application for a prelimi-

nary injunction would fall, and [340] the motion to

dissolve it would automatically be granted.

In considering the question on the motion to dis-

miss, the first thing to determine is whether or not

there is a Fedeial question. Obviously there is no

diversity of citizenship alleged or apparent in the

proceedings. It is certainly not apparent from the

complaint on file in the matter.

But, as I A^ew the authorities, it is not necessary

that th.ere be diversity of citizenship in a case rais-

ing a constitutional question concerning any action

by a state or any of its agencies of government. If

there is any doubt about that, I think the question

was settled by the Supreme Court in the case of

Raymond v. Chicago Traction Company, 207 U. S.

20, at page 35.

Inhere is no doubt but what the city and the city

government, the city council and all of its agencies,

are agencies of the state. That question is settled
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by Home Telephone Company v. City of Los An-

geles, 227 U. S. 278, where action by the city coun-

cil was under assault on the ground that it violated

the due process clause and I believe the contract

clause of the Constitution, and the Court held that

the city was an agency of the state and that the con-

stitutional question was properly raised in that case.

But because it is an action of the state does not

necessarily bring it within the provisions of 28 U. S.

Code, Section 380, requiring a three-judge court,

but is action which mav be reached otherwise under

the authority of such cases as Rorick v. Commis-

sioner, 307 U. S. 208, Ex Parte Collins, 277 U. S.

65 and Re Everglades, 293 U. S. 52. That such

action is sufficient to permit the invocation of any

constitutional rights under the Fourteenth Amend-

ment is definitely held by Home Telephone Company
V. City of Los Angeles, 227 IT. S. 278 ; Raymond v.

Chicago Traction Company, 207 TJ. S. 20; Dobbins

V. City of Los Angeles, 195 U. S. 223, and Ex Parte

Young, 209 U. S. 123, as I read them all. [341]

The defendants make the contention that the as-

sertion in the plaintiffs' complaint that the action of

the City is void as being an excess of their author-

ity under either the charter or the state constitution

or any state statute is, in my judgment, not suffi-

cient to take away the jurisdiction of this court on

the constitutional question, as the defendants con-

tend w^as the holding Barne}^ v. City of New York,

193 U. S. 430, and as was the holding in the Barney

case. But as I indicated during the course of t';e

argument I think that the Barney case is not appli-
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cable here but that the doctrine outlined in Home
Telephone Company v. City of Los Angeles, 227

U. S. 278, and in Snowden v. Hughes, 321 U. S. 1,

is the prevailing doctrine. Incidentally, in both of

those cases they severely criticize the Barney case.

In the Home Telegraph case the Court, in re-

viewing, for instance, the Raymond v. Chicago

Traction Company case and several others, along

with the Barney case and Ex Parte Young, w^ent

on to call attention to the fact that in the Raymond
V. Chicago Traction Company case it:

^'concerned the repugnancy to the Four-

teenth Amendment of a reassessment made by

a state board of equalization, and the suit was

originally commenced in a Federal Court. It

was pressed that as the claim of the complain-

ant was in effect that the board in the reassess-

ment had violated an express requirement of

the state constitution, in that the board had

disobeyed the authentic command of the state

by failing to make its valuations in such a way
that every person shall pay a tax in proportion

to the vnlue of his property,' the act of the

subordinate board could not be deemed the act

of the state. This contention was [342] held to

be unsound, and it was decided that even

although the act of the board was wrongful

from the point of view of the state constitu-

tion or law, it was nevertheless an act of a

state officer within the intendment of the Four-

teenth Amendment. It was pointed out that, as
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the result of the enforcement of the reassess-

ment would be an assertion of state power ac-

complishing a wrong which the Fourteenth

Amendment forbade, the claim of right to pre-

vent such act under the Fourteenth Amend-

ment ^constitutes a federal question beyond all

controversy.'
"

The Court then goes on and quotes similar pro-

visions from previous cases.

So I think that if the complaint otherwise meets

the test of what constitutes a statement of a cause

of action, it should not be dismissed on the grounds

that I have indicated.

I wish to make it clear that in so holding I do

not feel that it is within the power or the duty of

this court to pass on any of what we have referred

to in the course of the argument as the ^\state ques-

tions/' They are and must be left for decision by

the state court. So that as to whether or not the

complaint states a cause of action simmers down to

whether or not, disregarding those state questions,

the complaint is good.

I realize of course the offered plea of the doctrine

that every intendment for the validity of the exer-

cise of the police power should be made. But in

view of the allegations in the complaint concerning

the some 20-odd years or thereabouts of having this

property zoned in the residential zone area, the fact

that the plaintiffs in this case have built their homes

during that period of time and invested a [343]

large sum of money, that in the meantime they h-nve
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paved their streets, been included in bond issue dis-

tricts for the development of parks and the like,

and in view of the allegation in the complaint that

the defendant Gregg recently puichased this prop-

erty and did so while it was still zoned for residen-

tial' purposes, it seems to me that just pointing

those out as a few of the things, and certainly by

no means sunmiarizing all of the allegations in the

complaint which I think make it good, in view of

those general allegations and the others contained

in the complaint that it does state a cause of action

under the Dobbins case and under the Jardine case.

It was in the case of Jardine v. City of Pasa-

dena, 199 Cal. 64, that the Supreme Court of the

State of Calif(;rnia announced the doctrine—and I

feel as though it is binding upon me—that a per-

son who is not immediately affected as to a particu-

lar parcel of property on a zoning ordinance, or an

ordinaisce of a city, has a right to come into court

and can state a cause of action concerning the action

of a city in zoning or permitting the establishment

of some industry or business on pi'operty adjoining

his or ill that vicinity.

So I think not only do they state a cause of action,

but undei' the Dobbins case and under the Jardine

case the |)lahitiffs here are in court, and properly so.

As to the Dobbins case, I cannot see any differ-

ence in principle—that Dobbins there was the per-

son V ho got the zoning in his favor and expended

money and these plaintiffs here in whose favor the

zoning was and on that basis they expended money
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for the purpose of their homes—I think the prin-

ciple is the same, and the Dobbins case I would

regard as authoritative for stating a cause of action

under the facts outlined in this case, and it is also

authoritative on the [344] proposition that a city

can be estopped by the application of the principles

of equitable estoppel to an action of the city in con-

nection with the building of buildings or the use

of property depending upon some action of the city.

On the question of comity, that the state court

already had jurisdiction and that this court must

not interfere, if the Supreme Court of the State

of California had the power under the decisions

to issue a writ of supersedeas—not Vvhether they

would or would not, or whether thev should or
7 a/ .

, ,
.

should not, but if they had the power to issue a writ

of supersedeas—then I think that the doctrine, of

comity would require this court to decline jurisdic-

tion, because if they had the powder to issue a super-

sedeas then the question as to whether or not the

action of the city in granting the permit to Gregg

was a violation of the plaintiffs' rights, or the resi-

dents in that area and their rights under the Four-

teenth Amendment, could be preserved and the

parties held in status quo until such time as the

Supreme Court of the United States would have the

opportunity to determine wliether or not there was

a violation of the Fourteenth Amendment in this

action of the city.

Under Pennekamp v. Florida, 328 U. S. 331, and

other cases—this case appears to be the latest one

on the subject—the Supreme Court is the final arbi-
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ter on the question of whether or not the Federal

Constitution is violated. There the court said, at

page 335:

^^The Constitution has imposed upon this

court final authority to determine the meaning

and application of those words of that instru-

ment (that is, the Constitution) which require

interpretation to resolve judicial issues."

And there are other cases along the same line.

So that there being no power in the state Supreme

Court to })reserve this constitutional question which

I think the plaintiffs have raised and under their

complaint have stated a cause of action for viola-

tion of the Fourteenth Amendment, that being so

I think that under the doctrine of comitv I should

not decline jurisdiction but should, in view of the

fact that there is jurisdiction under the complaint,

retain jurisdiction so that this constitutional ques-

tion can be })reserved for final decision by the Su-

preme Court of the United States in the event that

the matter is not otherwise disposed of by the State

Supreine Court in connection with the questions

which are raised and which do not involve the Con-

stitution of the United States. For instance, the

state court might decide the state questions, as I

refer to them, against the defendants in the state

action, and if that were true it would never require

a decision on the Fourteenth Amendment. But the

plaintiffs here are entitled to have that question

preserved.

Some question was raised that these plaintiffs

here were bound by the class suit and that they
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could not shop around for a forum. If tbey were

bound by the class suit filed in the Superior Court,

I would say that under the doctrine that the liti-

gants cannot merely shop around for a forum, that

would be true. But as I read the complaint, these

plaintiffs here did not join in the class action filed

in the state court, and as I view the cases and the

law in that respect, the class action is binding upon

only those who take advantage of the class action

by indicating in one way or another, either joining

in the suit or taking advantage of the fruits of the

suit in the event there are any fruits of such suits,

that they desire to be bound. From the pleadings

in this case it does not appear that that is true

here. [346]

Another point was raised, that the right of the

defendant Gregg to take his rock from his land

could not be affected by the filing of this suit and

would entitle the defendants here to a dismissal of

the action. As I suggested this morning to coun-

sel, in order for me to hold with them on that

ground I would first have to hold the general zoning

ordinance and all the previous zoning ordinances of

the city which placed this site here in other than

the permissible zone for rock crushers to be void

and unconstitutional.

The other point that I think was raised was that

the defendant Gregg was not a proper party, but

as I read United States v. Classic, 313 U. S. 299,

and as I quoted it to you the other day, I believe

that he is a proper party because the defendant

Gregg would not be in there operating now if he
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did not have the permit from the city. In other

words, it is the city action which gives the defend-

ant Gregg's right to mine rock their vitality and

give them life. Otherwise he might have some in

court rights existent but he would not have the right

to do anything, and it is by virtue of the city that

the defendant Gregg is able to go in there and to

mine rock upon this land. For that reason I think

that Gregg is a proper party to the suit, and for

the reasons that I have indicated I think tliat the

complaint states a cause of action and should not

be dismissed. Therefore the motions to dismiss on

behalf of the city and the defendant Gregg are both

denied.

The question next arises as to whether or not there

being a cause of action stated in the complaint the

preliminary injunction should be granted or, as

stated in its present light, the motion to dissolve

the preliminary injunction should be granted.

As I have indicated, or as counsel can see from

my remarks, [347] T feel that the constitutional

question has been raised sufficiently so that it should

be preserved in order to enable the Supreme Court

of the United States to pass upon it. I think it

would be wrong to proceed with this case and

decide that question independently of the })roceed-

ings ii5 the state court, because the state court might

grant the relief requested by the plaintiffs in that

case and deny the rights to Gregg, in which e^ent,

if the lights were denied to Gregg, then of course

this action would be <n bated because the plaintiffs

here, while different plaintiffs, seek the same relief

that they seek from Gregg.
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It is true that the damage to the plaintiffs is

great and irreparable. The testimony of the defend-

ant Gregg to the effect that in the next two years

he would dig out an area there of probably not to

exceed a net of seven acres, as near as I can esti-

mate, but at least not over an area of 15 acres, and

that these pits can be refilled, seems to me to be a

matter that should be taken into consideration in

connection with the exercise of any equitable pow-

ers of this court in granting or refusing an injunc-

tion pendente lite.

I think the injunction pendente lite should be

granted, but I think that in view of the motion to

dismiss, and even though the parties have not made

a motion to stay, the injunction pendente lite

should be granted but that the suggestion contained

in the case of Railroad Commission v. Pullman, 312

U. S. 496, should be follow^ed. Reading from page

501

:

^^Regard for these important considerations

of policy (that is the policy of having regard

for the right of the state to determine in its

own forums the excesses or lack of them of

any of its governmental agencies in violation of

the state law) in the administration of federal

equity jurisdiction is decisive here. If there

was no warrant in the state law for the commis-

sion's assumption of [348] authority there is

an end of the litigation ; the constitutional issue

does not arise. The law of Texas appears to

furnish easy and ample means for determining
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the commission's authority. Article 6453 of

the Texas Civil Statutes gives a review of such

an order in the state courts. (Incidentally, I

think in this case there had not been a previ-

ous state action filed.) Or, if there are difi&-

culties in the way of this procedure of which

we have not been apprised, the issue of State

lav/ may be settled by appropriate action on the

part of the state to enforce obedience of the

order. (Citin^^ cases and statutes.) In the ab-

sence of any showing that these obvious meth-

ods for securing a definitive ruling in the state

courts cannot be pursued with full protection of

the constitutional claim, the District Court

should exercise its wise discretion by staying its

hands.

''We therefore remand the cause to the Dis-

trict Court, with directions to retain the bill

pending a determination of proceedings, to be

brought with reasonable promptness, in the

state court in conformity with this opinion.''

This being a court of equity, the court has the

power in granting or denying any relief to put such

conditions upon it as may, in the mind of the

chancellor, seem just and right.

So that the order will be that the preliminary

injimction will be granted, but that all proceedings

in this court will be stayed pending the final dispo-

sition of the proceedings in the state court upoii

the defendant Gregg filing here an apy)ropriate

bond, conditioned upon refilling such portion [349]
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of the land as lie shall excavate in the event the

case is finally decided against him in the state

court.

Now I understand from the defendant Gregg

here that it was not a terrific job to refill those

holes.

Mr. Crump : Would your Honor permit an inter-

ruption? I am sorry but I didn't quite get your

statement.

I understood you to say that the injunction would

be granted but I didn't understand you to state

that there was any limitation on the injunction.

In other words, whether Mr. Gregg could proceed

in this limited area if he puts up a bond. Was that

the sense of your statement?

The Court: The injunction will be granted, but

the proceedings may be stayed—that is, the injunc-

tion may be stayed—if he puts up a bond, and I

am not here pretending to determine the questions

of public policy on this preliminary hearing as to

the conditions mider which he shall operate. The

conditions of the stay will further be that any

operations that he conducts there will be in con-

formity with the order of the state court and of

the terms of the permit itself.

Now the question is on the amount of a bond

which the defendant Gregg should put up, or it

may be that the defendant will not wish to stay it.

In the event you desire to have some time to give

consideration to that, I can leave the injunction in

force as it now is until next Monday.
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Mr. Crump : We prefer that your Honor fix the

amount of the bond at this time.

The Court : At the present time ?

Mr. Crump: Yes.

The Court: I tliink that a bond in the penal

sum of $50,000 would be sufficient if deposited on

the part of the defendant Gregg and conditioned

upon his refilling the land [350] in its present con-

dition in compliance with such order of this court,

the District Court, as might be made in the event

the question is ultimately decided against him.

Mr. Crump : You say the order of this court. Of

course that would be subject to any right of appeal.

The Court: Of course.

Mr. Crump: Yes.

Mr. Clark : May I make one statement, your

Honor ?

The transcript on appeal, the reporter's tran-

script, which was the important one in the state

case, was filed yesterday and we expect ex])edi-

tiously will move to the point of its certification for

formal filing in the Appellate Court, and we do have

in mind making an application to the Supreme

Court to retain jurisdiction of the case rather than

to transfer it, as it has the right to do, presently

for determination by a District Court of Appeals,

subject to the right to have it brought back to the

Supreme Court then for final determination.

We also hope that by reason of the importance

of the questions involved that the Supreme Court

will set a very early date in the coming year for

the consideration of that appeal. So I would feel
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that probably in the next four months we might

reasonably expect at least that that matter will

have been briefed, argued and submitted to the

Supreme Court for decision.

Now, might I ask your Honor, however, in view

of our experience in encountering delays in those

matters, and the fact that if Mr. Gregg does decide

to go ahead, the excavated area would be much
larger—would your Honor retain jurisdiction to

readjust the bond upon any proper showing that

any readjustment should be made?

The Court: I do not think so. I will answer

that question [351] in a moment after I make an-

other observation.

In fixing a bond in the sum of $50,000, I do not

wish to be understood as fixing that as a possible

measure of damages. In fixing that bond in that

sum and in ordering the stay as I have done, I do

not wish to be understood as saying that the parties

plaintiff do or do not suffer any irreparable injury

in connection with the dust and the noise and the

other matters of inducement alleged in the com-

plaint. I fix it only in that sum because I feel that it

will be sufficient to warrant the refilling of the land,

togetlier with the power which exists in the District

Court to enforce compliance with its orders, as indi-

cated recently in the celebrated case of United States

V. John L. Lewis, and also in the case arising in tins

district known as United States v. Penfield, where

the Supreme Court said I had no discretion to fine a

man for contempt, I could only put him in jail until

he complied.
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So I think that the bond in the penal sum of that

amount, together with the powers of the District

Court to enforce compliance with its orders in the

event that it should become necessary to refill, will

be sufficient and my order to stay it will be final.

Of course that is always subject to reopening any

decision or any matter in this court in the event

conditions change and the parties desire to take

advantage of such procedure as the law allows.

Another reason that induces me to fix a bond in

the sum of $50,000 rather than a higher amount,

because I doubt in my experience that the sum of

$50,000 would refill one of those holes, is because

the state Superior Court, after a long trial of the

matter, did not grant the injunction.

Are there any other points that I have missed?

Mr. Clark: We are satisfied with your Honor's

explanation.

Mr. Hearn : May I inquire as to what extent, if

any, the [352] injunction will directly affect the

City of Los Angeles'?

The Court: The injunction as it is in force now
restrains the City and Gregg and their agents from

carrying out the terms of the permit.

Mr. Hearn: I notice the preliminary injunction

in effect now

The Court : That will be continued in force. The

motion to dissolve the x^reliminary injunction is de-

nied, and it will be continued in force on the same

terms.
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Mr. Crump: I understand then, your Honor,

that while Mr. Gregg is required to put up $50,000

as a bond to dissolve the injunction, the plaintiffs

only have to have a $5000 bond"?

The Court: I think that is sufficient. I think

the matter will work out.

Are there any other matters to be taken up ?

Mr. Clark: None, your Honor.

The Court : Very well.

(Rep. Tr., p. 357, line 7, to p. 374, line 8.)

Submitted by

DONALD J. DUNNE,
WOOD, CRUMP, ROGERS,
ARNDT & EVANS.

By /s/ GUY RICHARDS CRUMP,
Attorneys for Defendant,

D. J. Gregg.

Address: 458 So. Spring Street, Los Angeles 13,

Calif. [353]

Affidavit of Service by Mail

State of California,

County of Los Angeles—ss.

Anna M. Anderson, being first duly sworn, says:

That affiant is a citizen of the United States and a

resident of the County of Los Angeles; that affiant

is over the age of eighteen years and is not a party

to the within and above entitled action; that affiant's
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business address is 458 South Spring Street, Los

Angeles 13, California; that on the 7th day of Janu-

ary, 1948, affiant served the within and above docu-

ment, ''Reporter's Transcript of Evidence and Pro-

ceedings on Hearing re Preliminary Injunction and

Motion to Dissolve the Same," on the plaintiffs in

said action, by placing a tiTie copy thereof in an

envelope addressed to the attorneys of record for

said plaintiffs, at the office address of said attor-

neys, as follows: ''Oliver O. Clark and Robert A.

Smith, Suite 710, 643 South Olive Street, Los An-

geles 14, California"; and by then sealing said en-

velope and depositing the same, with postage

thereon fully prepaid, in the United States Post

Office at Los Angeles, California, where is located

the office of the attorneys for the person by and for

whom said service was made ; that there is delivery

service by United States mail between the place of

mailing and the place so addressed.

/s/ ANNA M. ANDERSON.

Subscribed and sworn to before me this 7th dav

of January, 1948.

[Seal] /s/ HERTHA N. EBERT,

Notarv Public in and for the Countv of Los An-

geles, State of California. [354]
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In the United States District Court, Southern

District of California, Central Division

No. 7765—P. H.

HENRY WALLACE WINCHESTER, et al.,

Plaintiffs,

vs.

J. D. GREGG, and the CITY OF LOS ANGELES,
a municipal corporation.

Defendants.

PRELIMINARY INJUNCTION

To the Defendant J. D. Gregg, and to His Attor-

neys of Record Herein, and to the City of

Los Angeles, a Municipal Corporation, and Its

Attorneys of Record Herein

:

In the above entitled action, plaintiffs having

filed their duly verified complaint, in which, among

other things, they pray for an injunction, and an

order to show cause, and a temporary restraining

order having heretofore issued herein, and upon the

hearing of said order to show cause why a pre-

liminary injunction should not be issued it ap-

peared to the above entitled court that a preliminary

injunction should issue in the premises,

This order shall be effective as to the property

lying northerly of Glenoaks Boulevard upon the

filing of a surety bond in the sum of $5,000.00 and

shall be effective as to the property lying southerly
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of Gleiioaks Boulevard upon the filing of an addi-

tional surety [355] bond in the sum of $10,000.00,

until further order of the Court.

Now, therefore, you, the defendants herein, and

the said T. D. Gregg, his agents, servants and

employees are hereby absolutely enjoined and re-

strained, during the pendency of the above entitled

action aud until its final determination, or until

the court shall otherwise order, from excavating,

or conducting any other operation for the produc-

tion of rock, sand, or gravel within or upon that

certain real property described in plaintiffs' com-

plaint herein, and known and described as follows,

to wit:

Lots 1, 2, 4, 5, 6, 7, 13 and 14 in Block 19;

the Easterly 150 feet of Lot 12 in Block 8;

Lots 4 to 9 inclusive, and Lots 15 to 19, inclu-

sive, and Lots 21 and 22, and the Easterlv 280

feet of Lot 14, in Block 17 ; of the Los Angeles

Land and Water Company's subdivision of a

part of the Maclay Rancho as per map recorded

in Book 3 of Maps at Pages 17 and 18 in the

Office of the County Recorder of Los Angeles

County, California.

This preliminary injunction is issued because it

appears to the Court that unless immediately re-

strained, said defendant John D. Gregg, his agents,

servants and employees will continue to excavate

with a six ton power shovel upon the land covered

by the variance permit described in the complaint

herein, for production of rock, sand, and gravel
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from said land and will remove said materials from

said property, and dispose of them in the market,

and that the conduct of said operations will seri-

ously, substantially, and irreparably damage plain-

tiffs, by interfering with their comfortable enjoy-

ment and use of their respective properties and

homes described in the complaint herein, and de-

preciating the value of their said properties,

respectively, and by creating a large deep pit upon

the property excavated, which cannot reasonably

be refilled and which will constitute permanently a

hazard [356] and detriment to the health and

safety of said plaintiffs and their families, and to

their said properties.

Given under my hand and seal of the United

States District Court, Southern District of Cali-

fornia, Central Division, this 9th day of December,

1947, 1 :34 p.m.

/s/ PEIRSON M. HALL,
Judge.

Judgment entered Dec. 9, 1947. Docketed Dec. 9,

1947. CO. Book 47. Page 371. Edmund L. Smith,

Clerk, by John A. Childress, Deputy.

[Endorsed] : Filed Dec. 9, 1947.
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[Title of District Court and Cause.]

ORDER IN RE PRELIMINARY INJUNCTION
AND STAY THEREOF

Good cause appearing therefor, it is hereby or-

dered that the preliminary injunction issued herein

on December 9, 1947, and now in force be, and the

same is continued in force, upon the terms and

conditions therein set forth, until the further order

of the Court herein; provided, however, that the

operation of said preliminary injunction and all

other proceedings in this case shall be stayed pend-

ing a final decision in the case of Wheeler, et al.,

Plaintiffs, vs. J. D. Gregg, et al.. Defendants, No.

522,031 in the Superior Court of the State of Cali-

fornia, in and for the County of Los Angeles, and

which is now pending on appeal in the Supreme

Court of the State of California, if, when and as

defendant J. D. Gregg shall post a bond in the

penal sum of $50,000.00, executed [358] by a cor-

porate surety approved by this court, conditioned

upon said defendant J. D. Gregg refilling, with

reasonable diligence and according to such orders

as this Court may hereafter make, such portion of

the land described in the said preliminary injunc-

tion lying northerly of Glenoaks Boulevard, as he

shall have excavated subsequent to December 9,

1947, if a final judgment be entered in a court of

competent jurisdiction holding that said J. D.

Greg2: has and has had no right so to excavate;

and provided, further, that any operation con-
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cerned with the excavation, processing and trans-

portation of rock, sand and gravel now contained

in the lands described in said preliminary injunc-

tion, during the period of any suspension of the

operation of said preliminary injunction, shall be

conducted in accordance with the requirements

therefor set forth in the conditional use permif

granted by the City Council of the City of Los

Angeles to said J. D. Gregg, dated October 2, 1946,

and in accordance with the requirements set forth

in the judgment heretofore made and entered in

said action No. 522,031 in the Superior Court of

the State of California, in and for the County of

Los Angeles,

It is further ordered that the defendants' motion

to dismiss be and the same is herebv denied.
ft/

It is further ordered that the motion of defend-

ant J. D. Gregg to strike portions of the complaint

be and the same is hereby denied.

It is further ordered that the motion of Defend-

ant J. D. Gregg to dissolve the preliminary injunc-

tion be and the same is hereby denied.

Dated at Los Angeles, this 18th day of December,

1947, at 10:05 o'clock, a.m.

/s/ PEIRSON M. HALL,
Judge.

Judgment entered Dec. 18, 1947. Docketed Dec.

18, 1947. C. O. Book 47, Page 501. Edmund L.

Smith, Clerk, by J. M. Horn, Deputy.

[Endorsed] : Piled Dec. 18, 1947. [359]
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[Title of District Court and Cause.]

NOTICE OF APPEAL TO THE
CIRCUIT COURT OF APPEALS

Notice is Hereby Given that defendant J. D.

Gregg, above named, hereby appeals to the

Circuit Court of Appeals for the Ninth Circuit,

from the order of the United States District Court,

Southern District of California, Central Division,

granting a preliminary injunction herein, which

order is entitled ^^Preliminary Injunction," dated

the 9th day of December, 1947, and entered herein

on the 9th day of December, 1947.

Dated: January 6, 1948.

DONALD J. DUNNE,
WOOD, CRUMP, ROGERS,
ARNDT & EVANS,

By /s/ GUY RICHARDS CRUMP,
Attorneys for Defendant,

J. D. Gregg. [360]

[Affidavit of service by mail attached.]

[Endorsed] : Filed Jan. 7, 1948.
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK

I, Edmund L. Smith, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify that the foregoing

pages numbered from 1 to 368, inclusive, contain

full, true and correct copies of Complaint in Equity

for Injunction and Damages ; Temporary Restrain-

ing Order; Notice of and Motion to Dismiss for

Lack of Jurisdiction of Subject-Matter; Motion to

Dissolve Temporary Restraining Order ;. Affidavits

of John D. Gregg, Donald J. Dunne, Harold , A.

Henry and J. Win Austin in Opposition to Pre-

liminary Injunction; Affidavits of Louise Taylor,

H. B. Lynch, Albert M. Scheble, R. L. Farley and

Jeanne Moore in Support of Pending Application

for Preliminary Injunction; Reporter's Transcript

of Evidence and Proceedings on Hearing re Pre-

liminary Injunction and Motion to Dissolve the

Same; Preliminary Injunction; Order in re Pre-

liminary Injunction and Stay Thereof ; Notice of

Appeal ; Statement of Points Relied on by Ap-

pellant on Appeal from Order Granting Prelimi-

nary Injunction and Designation of Contents of

Record on Appeal which constitute the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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I further certify that my fees for preparing,

comparing, correcting and certifying the foregoing

record amount to $90.95 which sum lias been paid

to me by appellant.

Witness my hand and the seal of said District

Court this 16th day of February, A. D. 1948.

[Seal] EDMUND L. SMITH,
Clerk,

By /s/ THEODORE HOCKE,
Chief Deputy.

[Endorsed]: No. 11861. United States Circuit

Court of Appeals for the Ninth Circuit. J. D. Gregg,

Appellant^ vs. Henry Wallace Winchester, Ernest

Joseph Stewart, et al., Appellees. Transcript of

Record. Upon Appeal from the District Court of

the United States for the Southern District of

California, Central Division.

Piled February 17, 1948.

/s/ PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States District Court, Southern

District of California, Central Division

No. 7765—P. H.

HENRY WALLACE WINCHESTER, et ai.,

Plaintiffs,

vs. : ; ii; /^.^;.- \

J. D. GREGG, and the CITY OF LOS ANGELES,
a municipal corporation, ,

.

Defendants.

ORDER EXTENDING THE TIME FOR FIL-

ING THE RECORD ON APPEAL AND
DOCKETING THE APPEAL

Upon reading and filing the affidavit of Donald

J. Dunne, and good cause appearing therefor,
.

It Is Hereby Ordered that the time for filing

the record on appeal and docketing the appeal, from

the order of the United States District Court,

Southern District of California, Central Division,

granting a preliminary injunction herein, is hereby

extended to and including the 26th day of Febru-

ary, 1948.

Dated at Los Angeles, California, this 16th day

of February, 1948, at 10 o'clock a.m.

PEIRSON M. HALL,
Judge. i

I

A True Copy, Attest, etc., Feb. 16, 1948. Edmund
L. Smith, Clerk U. S. District Court, Southern

District of California. By Theodore Hocke, deputy.

[Endorsed] : Filed Feb. 16, 1948.
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[Title of District Court and Cause.]

APPLICATION FOR ORDER EXTENDING
THE TIME FOR FILING THE RECORD
ON APPEAL AND DOCKETING THE
APPEAL

State of California,

Comity of Los Angeles—ss.

Donald J. Dunne^ being first duly sworn on oath,

deposes and says:

That affiant is one of the attorneys of record

in the above entitled action; that Notice of Appeal

to the Circuit Court of Appeals from the order of

the United States District Court, Southern Distiict

of California, Central Division, granting a pre-

liminary injunction herein, was filed herein on the

7lh day of January, 1948; that the time for filing

the record on appeal and docketing the appeal has

not expired; that the record on appeal herein is

voluminous, consisting of the pleadings and affi-

davits and (»ounter-affidavits aggregating several

hundred pages and including as parts thereof and

exhibits thereto certain aerial mosaic maps and

pfiotographs which it was necessary to reproduce

in order to provide sufficient copies for the record

on appeal ; that by reason of the foregoing the

preparation of said record has been delayed and

that unless an extension of time for filing the record

on appeal and docketing the appeal is granted, that

the time prescribed by the Federal Rules of Civil
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Procedure will have expired before tlie said record

on appeal may be filed and docketed in the United

States Circuit Court of Appeals for the Ninth

Circuit.

Wherefore, aifiant respectfully prays that the

Court make its order extending for ten days the

time for filing the record on appeal and docketing

the appeal herein.

/s/ DONALD J. DUNNE.

Subscribed and Sworn to before me this 16th

day of February, 1948.

/s/ JAMES A. MILLER,
Notary Public in and for

said County and State.

[Endorsed]: Filed (DC) Feb. 16, 1948.

[Endorsed]: Filed (CCA) Feb. 18, 1948.
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In the United States Circuit Court of Appeals

for the Ninth Circuit

No. 11861

J. D. GREGG,
Appellant,

HENRY WALLACE WINCHESTER,
Appellee.

STATEMENT OF POINTS RELIED ON BY
APPELLANT ON APPEAL FROM ORDER
OF THE UNITED STATES DISTRICT
COURT, SOUTHERN DISTRICT OF CALI-

FORNIA, CENTRAL DIVISION, GRANT-
ING A PRELIMINARY INJUNCTION

The points upon which appellant intends to rely

on this appeal are as follows:

1. The court erred in not dismissing plaintiffs'

complaint for failure to state a claim.

2. The District Court of the United States was

without jurisdiction to grant a preliminary injunc-

tion, there being no federal question presented.

3. Where diversity of citizenship does not exist,

jurisdiction of the United States District Court can

be sustained only on the ground that the case arises

under the Constitution of the United States, or

under a federal statute, which is not the case liere.

4. Plaintiffs' cause of action is essentially one

to al»ate or enjoin a pul)lic nuisance, and is there-

fore an action in rem or quasi in rem.
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5. The preliminary injunction should have been

denied both under the provisions of Section 265 of

the Judicial Code, being Section 379 of Title 28

USCA, and under the doctrine of comity.

6. The controversy as well as the right created

by the Constitution or laws of the United States

must be a genuine one and a present one, which is

not the case here, not merely a possible or con-

jectural one.

7. The business of excavating rock and gravel

by the owner from lands belonging to him is a

lawful and useful occupation, and an ordinance

prohibiting such owner from so doing is an unreas-

onable restraint upon the use of his property and

an unwarranted interference in the carrying on

of a lawful business and the use and enjoyment of

property.

8. Where the operation of a business is not a

nuisance per se, a decree or order should not enjoin

more than the specific things which constitute the

nuisance and should never go beyond the require-

ments of the particular case.

9. There can be and is no estoppel against the

City of Los Angeles with reference to the granting

of the conditional use permit to Gregg.

10. The granting of the permit to Gregg does

not constitute an iniconstitutional taking of the

property of plaintiffs without just compensation

nor does it constitute a denial of due process of law.

11. Plaintiffs may not impeach the motives of

the City Council in granting the permit.
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12. The wisdom or expedieiic}' of granting the

permit was for the City Council to decide and is

not subject to judicial review.

13. The power vested in the Planning Commis-

sion in the first instance, and in the City Council

on api^eal, to grant a conditional use permit under

Section 12.24 of Ordinance 90,500 does not con-

stitute an unlawful delegation of legislative au-

thority, and does not present a federal question.

14. The court erred in granting the preliminary

injunction for the reasons hereinbefore set forth.

Dated: February 25, 1948.

DONALD J. DUNNE,
WOOD, CRUMP. ROGERS,
ARNDT & EVANS,

By /s/ DONALD J. DUNNE,
Attorneys for Appellant

J. D. Gregg.

[Affidavit of service by mail attached.]

[Endorsed] : Filed Feb. 26, 1948.
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[Title of Circuit Court of Appeals and Cause.]

DESIGNATION BY APPELLANT OF THE
PARTS OF THE RECORD NECESSARY
FOR THE CONSIDERATION OF THE
POINTS RELIED ON BY APPELLANT
ON APPEAL FROM ORDER OF THE
UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,
CENTRAL DIVISION, GRANTING A PRE-
LIMINARY INJUNCTION

Appellant J. D. Gregg, through his counsel,

hereby designates the entire record on appeal in

this action, which appellant believes necessary to

be printed for the consideration of the points relied

upon by appellant on said appeal, said record

consisting of the following:

1. The bill of complaint in equity.

2. Defendant J. D. Gregg's motion to dismiss

the complaint.

3. Temporary restraining order, dated Novem-

ber 15, 1947.

4. Motion to dissolve temporary restraining

order, dated November 29, 1947.

5. Affidavit of J. I). Gregg in opposition to the

granting of a preliminary injunction, and exhibits

thereto attached.

6. Affidavit of Donald J. Dunne, ffied in behalf

of defendant J. I). Gregg, in opposition to the grant-

ing of a preliminary injunction, and exhibits

thereto attached.
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7. xVffidavit in behalf of City of Los Angeles

in opposition to the granting of a preliminary

injunction, and exhibits thereto attached.

8. Counter affidavits filed in behalf of plaintiffs.

9. Reporter's transcript of the evidence and

proceedings (exclusive of argument of counsel).

10. Order entitled ''Preliminary Injunction/'

dated and entered December 9, 1947.

11. Order in re Preliminary Injunction and stay

thereof.

12. Notice of appeal.

13. Statement of points on which appellant

intends to rely.

Dated : February 25, 1948.

DONALD J. DUNNE,
WOOD, CRUMP, ROGERS,
ARNDT & EVANS,

By /s/ DONALD J. DUNNE,
Attorneys for Appellant

J. D. Gregg.

[Affidavit of service by mail attached.]

[Endorsed]: Piled Feb. 26, 1948.
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